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CHRONOLOGICAL LIST OF RELEVANT DOCKET ENTRIES 


1968 


February 6 - Complaint, appearance. Jury Demand. Filed. 
* February 19 - Answer of defts. 1 and 2 


ance of J. Lawrence Hall. Filed. 


February 29 - Answer of deft. #3 to Complaint: Cross-Claim. 
appearance of Verginald L. Doiphin. Filed. 


to Complaint. c/m 2-16: 


appear- 


c/m 2-26. 


ee eae te 
NORE Geren ree 
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1969 


June 30 - Pretrial Proceedings; deft. #3 may take depositions of Thomas 
P. Webb and the physician named by pltf. Pretrial Examiner. 


July 11 - Letter re traffic regulations by defts. #3 & 4; c/m 7-10. Filed. 


July 23 - Letter in re witnesses and traffic regulations by pltf. Filed. 


October 9 - Appearance of Alfred M. Schwartz as Atty. for defts #1 and 
2; c/m, 10-8-69. 

November 18 - Letter re witnesses for defts. 1 and 2. Filed. 

November 24 - Appearance of David L. Hilton as counsel for pltf; AC/N. 
Filed. 

December 2 - List of witnesses by defts.; ¢/m 12-1-69. Filed. 

December 3 - Jury and two alternates sworn; trial begun; respited until 
Dec. 4, 1969. (Rep: C. Irion) Keech, J. 

December 3 - Appearances of James L. Stafford, co-counsel for defts. #3 
& 4. AC/N. Filed. 

December 4 - Trial resumed; same jury and same alternates; respited until 
Dec. 5, 1969. (Rep: Robert Weber for C. Irion). Keech, J. 

December 5 - Trial resumed; same jury and same allcrnates; respited until 
December 8, 1969. (Rep: C. Irion). Keech, J. 

December 8 - Trial resumed: same jury and same alternates; juror #10 ex- 
cused; alternate juror #1 takes seat of juror #10; verdict for pltf. in 
amount of $15,000.00 against defts. Globe Cab Co., Inc. & Gary Gar- 
net Wiseman, and for defts. Capitol Cab Corporative Association, Inc., 
and Robert Lee Mills against pltf; jury polled; jury discharged. (Rep: 
C. Irion}. Keech, J. ; 

December 8 - Defendants #1 & 2’s instructions 1, 2 & 3. Filed. 

December 8 - Notcs (2) from Foreman of Jury. Filed. 

December 8 - Verdict and Judgment for pltf. in amount of $15,000.00 
against defts. Globe Cab Co., Inc. and Gary Garnett Wiseman. (N) 
Keech, J. 

December 8 - Verdict and Judgment for defts. Capitol Cab Cooperative 
Association. Inc. and Robert Lee Mills against pltf. (N) Keech, J. 

December 9 - Motion of defts. #1 & 2 for new trial; P&A; c/m 12-9. Filed. 

December 18 - Opposition of pltf. to Motion for New Trial; c/m 12-17. 
Filed. 


December 23 - Order denying Motion of defts., Globe Cab Co., Inc and 
Gary G. Wiseman for new trial. (N). Keech, J. 


1970 
January 14 - Cost bond on appeal by defts. 1 & 2 in the amount of $250.00 : 
with Northwestern National Inc. Co. approved. 


January 23 - Designation of parts of transcript to be included in the record 
& statement of intended issues on appeal; c/m 1-23. Filed. 


January 23 - Exhibits 1, 2, 4, 5 of defts. Filed. 


January 23 - Exhibits 7, 8 & 9 of pltfs. Filed. 


March 12 - Order extending time to file record on appeal to and including | 


3-23-70. (N). Keech, J. 
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vy; UXITED STATES DISTRICT CCURT FOR THE DISTRICT CF Connis1, 
Plaintiff 
vs. Civil Action Xo. 323-68 


GLOBE CAB COMPANY, et al. 


Defendants 


RUBEN! iil. OteAAne, YLERK 


DEFENDANTS INSTRUCTION No. 1 
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If you should find that it was peculiarly within the power of 
a party to produce stronger and more satisfactory evidence than that which 


was offered on a material point, you should view with caution the weaker 


and less satisfactory evidence actually offered on that point, unless the 


failure to produce the stronger and nore satisfactory cvidence has been 


satisfactorily explained. 


[Caption Omitted in Printing] 
DEFENDANTS! INSTRUCTION No. 2 

If a party has it peculiarly within his power to mrodace 
witnesses or other evidence which was relevant to any material issue, the 
failure of such party to produce such witnesses or evidence creates a 
presumption that if produced it would de unfavorable to that party, unless 
such failure has becn explained to your satisfaction. 

You may accordingly infer from the failure of the plaintiff to 
produce as a witness her husband, Roy Russell, that his meena would be 


unfavorable to her if he had been produced. 
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DEFENDANTS" T INSTRUCTION No. 3 


If a party has it peculiarly within his power to produce 
witnesses or other evidence which was relevant to any material issue, the 
failure of such party'to produce such witnesses. or evidence creates a 
presumption that if produced it would be ‘unfavorable to that party, unless 


such failure has been expleined to your satisfaction. 
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WHEREFORE, iti is adjudged that said plaintiff recover oss the Bae the sun ihe. sam ort 
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together with costs. 
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HOTION POR NEW TRIAL 


Now cone the éofondants Gicbs Cob Company, Inc. ond Sazy ee 
tiiseman and rove the Court to set asids end vacato the vordict of the 
tnd tho jucemont Cierces, and cent to tho dofendents Globe Ccb Cony any 


Tne. and Gary G 1 triai upon the folowing groumes: 


9 verdict of the fury is gressly excessive. 


2 vordict of tho jury was contrary to the evidence. 


of the jury wes contrary to tho woight of the 


ovideuce. 
PIcinti£l's cvidenco wis ‘diseredited. 

S. thet tho pleinti<f's cvidenca of loss of carnings vcs weak, 
unsatisfactory end vncorroborated. 

6. “‘ihat tho Court erred in xcfusing to poz amit tho ottorney £or 
tha defendants Gicbe Ceo Conpany, inc. tnd Gary G. Misenan to exgue! to the 
jury that the phointifets failure to cae a3 & witness the plaintigess 
husband who hed been present dn Court end idontificd to tho jury ca the 
voir dire at tho first doy of trick warranted a prosumption | o> tnforen 


that his ovidenco, ££ cukicd, would not support tho pleintifets elein. 


App. 16 
7, Tho Court cyzed in including jn its chazgo, cloment of 
permmonency of injury. 
8. ‘Tho Court crred in refising to grent Defendants" Instruction 
No. 1. 
9. Tho Court erred in refusing to grant Defendants' Instmiction 
Ko. 2. 10. Tne Court erred in refusing to grant Defondants' Instruction 


NO. 5. 


Alévod li, Schwarts 

Suite 3510 - 1102 - 17th Strest, No N. 
Washinezon, D. C. 20035 

659-2150 

Attozicy for Defendants Globe Ceb Co. Int. 
and Gary G. Wiscnan 


CERTIFICATE OF SERVICB 
Copy of the foregoing Motion end Annened Memorendun of Points 
and Authorities was nailed postago pxepoid to David Hilton, Esq., 1420 
Now York Avenus, N. W. Washington, D. C. 26005, Attornoy for piaintise end 


to Vergineld L. Doiphin, Esq., MeLachicn Dank Building, 666 - Lith Strcct, 


N. W. Washingtoa, B. C., Attorney for Cupitoi Cel Cooperative Asscciatica, 


Inc., end Redert Lee Mills, this Oth doy ef December, 1969. 


App. 17 
[Caption Omitted in Printing] 


DEFE IDANTS 2 G& 2 MEMORANDUM OF POINTS AND AUTEORITIES 

Plaiytifl's itons of special dazages ineluded a continuing clein 
for loss of salary cs a practical nurso on the basis cf e &4 hour wok. at 
the rato of $2.52 pez hour. Plaintizf claire od she Rover return med: tresork 
aftar tho secident. Hor witmess, Dr. Hendolasn, testified that cs Sf 
Noyexder 29, 1966 she Pee to voturn to ork od as cf January a 1967 
sho had boca able to roturn to work. Tho vocords of her phys icien. ‘Dr 
Chartes S. Wiso, dccrased, disclosed a3 of Decordbor 24, 1966 that cho used 
hor coliaz caly vken SEESES cs 8 proctical nutso and his recezcs <5 of 

Iso sheved that sho hed roturced to weck cs c practical 


| 


Tho plaintif? vas invoived in a subsequent eccident oa Cotcber 24, 


1969. In counceticn with tie accident of Octcsor 34, ceo sho was /exenined. 


by @ Neurolezis? ct the Washingtea Ucspitak Centor, Dz. Nristof Hers chem, 
whose nowrologicn3 exenks notion was norash. 3o hin sho gave the history 
tho previous aecide nt of 1966 end told hin the at her synptons refcrcbie to 
the 1966 accidont had cleared 1p in cnproximately 2 yoors. 

These statexents to hor oun dosters re futed her testine ony: that she 
had never returned to work. Sho was further ciseredited by her £23 S2uzo to 
produce sny corzcborative cvidenco. Her husbaad, vho was in court 
identified to the juxy on the voir dire wes not calied. This co 
the epplicatican of tho principles of low evbodiod in dofendants' roquested 


instructions Mo's. 1, 2 end 3. Tho Court vofused to grant these inst 


ond did not alicw ecefendants’? ecunsel to argue tho point. 
P 
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Tho Pleintifé hed it peculiarly within her pover to precuce 
2s awitness, hor husbend. Hor failure to call hin to zostify cencexning 
natorioal issues, of which ho hac kno: Yiedgo, nade defondants' requested 
instructions relevant end specifically applicable to hin. 

Soo Titio 14 Section 306, D. C. Code, xeading cs follcus: "(a) 
In Civil and criminal proceedings, @ husband or his wife is competent but 
not compelladic to testisy for or acainst the other." 
Also see coses of Comercial Credit Compiny vs. McRoynolds, 65 top. B.C. 
42, 68 F.2d 990, and HeGrow vS. McGrew, 54 App. D. C. 331, 298 P.204. 

Wo respectivlly t thst the vordict of the jury wos grosoly 

, that the Court orzed in rontr icting and not permitting ccumsol 

for these defendants to argue cbout tho 0 failure of tho pleintisf to coll 


her husbend cs a witness, that tho Court further orrod in foiling to 


oo 


instruct the jury cs requested by t hese dofcndents, end that oe nca trick 


should bo pronted becauso of the coscr points hoxoin toferred to. 


Respectfe By submitted: 


a ere 
AEZoC od Tr Serwwurces 
Attorney for Defendants Gicus eb 
Cozpesy, Inc. cad Gary G. Wiscrm 
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PLAINTILE'S OPPOSTLION TO i MOTTON FOR WET TRIAL 


Comes now plaintif?é, Laura P. Russell, by hor attorncy 


and opposes the motion of defendants, Globe Cab Company, Inc. 
Gary G. Wiseman, for a new triad for that: = 

lL. Tho defendant’s motion ‘allege 3 the verdict of 
jury was excessiva, contrary to che evidence 2 and the yoight 
the evidence, that plaintif?'s evidence 
piaintif?'s evidence of loss of earnings Was weak, y 
and uncorroborated. 4 Qin t oe case made it & cuits 

obyious that plaintics ee suatoine: eee and painful 
which were obvicusly disabling. s% 
Scacture of the stb and phainei fs p 

stimony that sho had a chipped fractuze of the ce 

vertebra. & though the Latter fracture was @loputea, the 


qacstion of fact was clearly created ¢ and for these 


alone, the jury could WOLL compensate tho ploinsise in th 


of $15,000.09 without Lt being considered exces 

can be no gucstion but that piai intisé s estained a oubstontial 
loss of income not only in the yoar of the. accident, but 

the years which followed tho Roots ate na ‘lata ao 2- -1/2 
following the nap poning of the accident, 

care of a physician still seeking relic£ 

ber injury. “io 
4 2. The fact that plainti££ did not call her busband 


as a witness certainly does not provide an inference that his 


and 
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testimony would have been detrimental to her case. pefendant 
could have called the husband as a witness, had he so desired, 

laintif£ advised that Lf the defendant desired to call hor 
husbans as a witness, she not claim any privilege and allow the 
Gefeng@ant to produce his testimony. The Cofendant elected not 
to call the husband as a witness. 

3. faking the evidence as a wholo, plaintiff cextainly 
produced sufficient evidence upon which the jury covld havo 
compensated her in the amount of $15,000.00 witheut such £igura 
being considered 


Respectfully submitted, 


Davia L. Bilton 


Davia See wrepeten 

Attorney Lox Plas 

BS How York Av 
om D.C. 


CERDIPICATE = eRRVTCR 
A copy of the foregoing Pleintif2's pposition to 
Motion for New txiak was walled, pestage propaid, to Alfzses i. 
Schwartz, Esquiz 2, netozney for defendants, Globe Cab Co., inc. 
and Gary G. Wiseman, Suite 310 - 21OL - z th Strect, NeWes 
Vashington, D.C. 20036 end Verginald ath. r olphin, Esquire, 


MeLachicn Bank building, 666 - 13th Stroct. NW. - Washington, DeCy, 


Attorney for Capitol Czb Cooperative Assceatation, 


Rokexrt Lee Mills, this 17th day of Decembor, 1969. 
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ORDER 
=e DEC 23 1969 


Upon consideration of the Motion of the Defendants 


Globe Cab Coupany, Inc. and Gary G. Wiseman for a new! trial, 


the points and authorities in support thereof, the memoranda 


of the Plaintiff in opposition thereto, ana after oral 
argwaent by counsel in open Court, it is by the Court: this 
we GE R 3 
ise day of December, 1969, 
ORDERED, that the Motion of the Defendants 
Globe Cab Company, Inc. and Gary G. Wiseman for a new trial 


be, and the same is hereby denied. 


BY THS COURT: 
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NOTICE OF APPEAL 


Notice is hereby given this 448% 


ehe dsfoncants Glee 


hereby appeals to the United States Court of Appeals for the District 


judgment of this Court entered on the Sth 


infavor of <1o plakutity Lance Fe Rix 


against said tofendents Glebo Ceo Con: 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


WR. HOLTON: Ladies and gentlemen, my name is 
David Wilten. resent Mrs. Laura &. Russell, who is 
Plainciff in this case. 

Do any of you ladies and gentlemen know me?! 

Mrs. Russell, will you stand up? 

Do any of you ladies anda gentlemen know Mrs i 

“ura Russell, the plaintiff? 

We will call some of the names of people we may 
may not cali as witnesses in this case. 

Do any of you ladies and gentlemen known Mrs. 
Tyler? 3 


Do any of you ladies and gentlemen know Mr. 


Russell? 


(yoir dire of the prospective jurors continued. ) 


* * * 
LAURA E. RUSSELL ~ 


* * % 


DIRECT EXAMINATION 


Would you state your full name? 
Laure &. Russell. 
Where Go you. reside? 

Lebaumb Strect, 


you married? 


Yes, sir. 

What is your husband's name? 
Roy Russell. 

How old are you? 


I was born January 27, 1917. 
What is your trace or occupation? 


Lama licensed pracvical nurse in the District of Columbia. 


* OF 


Q Did there come a time that you did engage in work 
cf a practical nurse? 
D. Ce 
Q When did you begin to work an Washingt nas a 
practical nurse ? 
THE WITNESS: I 
BY MR. HILTCN: 
Q After 1951 did you engage in the pusiness of or 
the profession of being a practical nurse here in Washington? 
A I worked in a hospital and came out and did private 


duty. 


Q In September of 1956, were you working as a ~ 


practical nurse? 
A 
Q Where were you working? 
A Por Mr. Edmund C. Wallace, at 400 Watson Place, 


N. We, D. C. 


App. 25 
When did you first start working for Mr. Wallace? 


A August 13, 1966. 


Q Had you worked for anyone else as a practical nurse 
| 
in 1966 before you went to work for Mr. Wallace? 


A Right offnand I cannot remember. It seemed like I 
was over to General Quentin's at 400 Cathedral Avenue, but not 


in uniform. 


| 
Q Was that in 1965, the year the accident happened? 


A Mr. Hilton.’ I could not tell you because I cannot 


remember. I have nursed General Quentin off and on for 12 


years. 


Q How much were you being paid by Mr. Wallace? 


A $2.52 per hour. 
x * * 


Q How many hours a day were you working for Mr. 
Wallace? 
A Twelve hours. 
Q What were your hours of work? 
* Eight to eight. That was 3 a.m. to 8 mi 


How many days a week were you working? 


Seven. ! 
Was anyone else employed as a practical nurse for 
| 


Yes, sir, a Miss Garrison was the night nurse. 
| 


What were her hours of work? 


App. 26 
A ¥rom eight to eight. 
Q Together did you work 24 hours, in other words, you 
worked 12 hours and she worked the next 12 hours ? 


A That is right. 


‘ie oe o* 


Q What I mean when I say September 27, 1956, do you 


connect that with a particular day in your memory? 
A Yes, sir. 
Q On that day did you leave your home to go to work 
for Mr. Wallace? 
A Yes, sir. 
Q What time did you leave? 
I usvally left Aaees about 6:45, 


How did you normally go over to Mr. Wallace's 


Either by the bus, the bus would stop for me, or 
else a cab or anything to get downtown, to get on. duty, because 
L had to make about 20 miles from where I lived. 

Q On this morning, Septemoer 27, 1966, what mode of 
transportation did you take? 

A I picked up a Globe taxi in front of the gate at 
30 Nichols Avenue, in front of St. Elizabeth's Hospital. 

Q wnat destination did you tell the driver? 

A I told him I wanted to go to 3900 Watson Place, 


N. W. 


App. 27 


 * kx 


Q Iam not talking about conversation. Can you tell 
us what happened? You are in the taxicab and it is approach- 
ing Watson Piace. Can you tell us what happened? 


A There was a collision. 
a ee ed 


Q Can you tell US what occurred at that time ? 

A Well, I don't really recall. I just know Laon I 
came to I was at the Wallace's home and the maid and the other 
nurse, Mrs. Wallace and I came to myself and I was inl bea and 
I was sick. 

Q What is the last thing you remember, Mrs. Russell, 
so far as riding in the taxicab is concerned? What is the 


last thins you remember? | 


A This awful noise of something having hit ard I 


remember my glasses being broke. Zs 

Q Do you have any memory of anything after that at 
the intersection of Wisconsin Avenue and Watson Place? 

A Mr. Wilson, I can't remember too much about it. 
Ali I know I evidentally was in shock or it scared me. 

Q Do you remember having a conversation with anyone 
at that particular Location? 

A No, sir. 


Q What is the next thing that you remember? 


App. 28 


A Miss Garrison and the nousekeeper and Mrs. Wallace 


and them end I was in bed. I was vomiting. I had a -- Miss 


Garrison, the nurse, put an icepack to my face and to my head. 


Q Where aid this take place? 

A At Mr. Wallace's home. 

Q How long did you remain at 

A Until the housekeeper called Mr. Russell and he 

to get me that afternoon. 

Q Where did he take you? 

A He took me home. 

Q How were you feeling at that time? Were you having 

pain? 

A Well, I was so shaken up and my face was all cut 
ana I haa glass in my face and my eye was swollen ciose2d and 
nad a bruise on my arm and I was in much pain and I was c 
desperately sick at my stomach. I had a violent heedache. 
And he took me home and put me to bed. 

Q pid there come a time after that when you had any 
medical attention? 

A He tried to get a doctor thar nichv, but could not 
get one to come to the home so he called De. Handelsman. 

Q Did there come a time when you saw a doctor? 

A Yes, sir. 


Q If you recall, when was the first time after 


September 27, 1965, that you saw a doctor 


App. 29 


& ZI saw a doctor the next day. I saw Dr. 


Handelsman. 
Q Where @id you see Dr. Handelsman? 


Me. Russell took me to his office. 


A 
A 
i 


By Fepruary or March of 1967; were you feeling - 


than you had. felt earlier? 


Did any parsicular kind of activity have any 


upen how you felt? 


(es, sir, 
Q Tell us what activities affected you and how they 
effected you? 


A Ironing clothes or running a sweeper or any thing 


with any exertion with my arms up or any bending ore 
How would things like that affect you? 


A They would hurt my back and my neck. 


Q 


Q were there periods of time in the spring of 1967, 


the late winter to the spring when you had no symptoms ? 


A No, sir, I never have been free of SyMPE OMS » 


* oh 
Did you use any home remedies in 1968? 
Yes, sir, and I stili do. 


What home remedies did you use in 1968? 


App. 30 


The same things that Dr. Wise told me to use. 


THE COURT: We do not know that. Tell us what you 


use, Dlease. 


THE WITNESS: I use a neck contour pack. 


Q We Go not know how often that is. How often coes 
your neck give you pain that you use that pack? 
A It depends on what I do, Mr. Hilton. 
There again, Mrs. Russell, we ado not Know what you 
new that affects a You have to tell us. 
About once a week: when-I do my laundry or also I 
clean my nouse. 


Do you'use this pack about once a week, is tnat 


That is right, and sometimes oftener. 
Over what period of time have you done that? 


A ° Since 1966. 
* * &* 


Q Mrs. Russell, did you ever go back to work for Mr. 
Wallace after the accident? 
4 No, sir. 


Q bo you know if Mr. Wallace is still alive today? 


Do you know when he died? 


Yes, he deceased Jamary 27, 1967. 


App. 31 


How much were you being paid at that time by Mr. 


$2.52 per hour for 12-hour duty, seven days a week. 


Do you know how much that comes to a week? 
THE COURT: You can compute that eee your 
Have you computed it, madam? 

THE WILNSSS: It is $200, I think about §225 a 
week. I think. | 

MR, HILTON: It is -- 

MR. SCHWARTZ: Just a moment. I would rather have 
ner computation of it because she may have worked == it don't 
know if she worked for a full seven days. . 

THe COURT: Madan, have you.computed iv? 

sir. 
THE What is the figure, if you know? 
I cannot recall right now. 
BY MR. HILTON: 
After your accident in September of 1965 was there 


shat you attempted or did work for anyone as a practical 


After what date? 
Q After your accident? 
A Yes, last Septenter I went to work for General ~ 


Quirfin a he We Ster on Cathedral Avenue. 


App. 32 


When you say last September, do you mean September 


Yes, sir. 
How long @id you work for General Quintin? 


Apout five days and he deceased at Doctor's 


MR. DOLPHIN: I Se OREAOCE the question to be when 
@id you so to work for General Quintin, 

"HS COURT: I think she answered in September of 
1966 and she was with him five days at Doctor's Hospital and 
then he deceased. 

JITNESS: He was at home first and they OOK him 
at the hospital. 
BY ER. HILTON: 
Had you ever worked for him before? 


A Twelve years off and on. 


Q Can you recall working for anyone else as a 


practical nurse between the date of the accident and September 
of 1968 when you worked for General Quintin? 
A LT have not worked for anyone. 
Q Have you nad any opportunities to work fox anyone? 
MEGA fa ten 


Can you recall how much opportunity you have haa? 


App. 33 


A I have been called by any number of doctors and by 


x 


the Resistry of Nurses to go on duty. I also asked what the 


condition was of the patient and how long he was sick ane if 


I thought I was able to take care of him and most of them were 


elderly mentally disturbed people, cancer, strokes, which I 
had to turn dovn. 

ray Did you take employment other than General Quintin 
that you mentioned between Septenber of 1965 and the 
September of 1963? 

A No, sir. 

Q Prior to the time of this accident did you have 
Gifficulty saining employment as a practical nurse? 


A No, sir. 
* * 


Q Following the accident of September 1956, did you 
have anyone in your home to help you with any part of! your 
housework? 

A Yes, sir. 

Q Who did oe have? 

A Therma Thompson and Emily Jones and oe B. 
Carney, three. 

Q What did Mrs. Thompson do for you? 

She did my ironing. 
For what period of time did she do your ironing? 


About five years. 


App. 34 


Following the accident, madam? 


Up until -- 


THE COURT: Excuse me. 


MR. 


SCHVAHTZ: nat missnt make a different 


out of it. I object. 


thought you as 


accident which 


accident. Mada 


Thompson prior 
THE 
THY 

done before. 
THE 
THE 


Miss Jones? 


couRT: <I sustain the objection COMmto meek: 


ked her if she had any assistance after this 


was not rendered by anyone anticipatory of the 


m, G@id you have Mrs. Thompson or Miss 
to this accident? 
WITNESS: Yes and after too. 


couRnr: All right. She did after wnat she had 


WITNESS: Yes, sir. 


COURT: That does not belong heré- What about 


WITNESS: I had her too. 


HE COURT: Did you have her before the accident? 


WITNESS: Yes, sir. 


ig COURT: And after the accident? 


& WITNESS: Yes, sir. 


COURT: Was she doing the same tning before as 


WITNESS: Yes, sir. 


App. 35 


THI; COURT: Now as to Carney, I have forgotten the 


Other lady, was she with you before? 
THE WITNESS: She was the janitor's wife. 


* * % 


THE WITNESS: Yes, she took care of ime for the two 
or three weeks while I was in bed. 

THIS COURT: That is a a@ifferent thing. 

‘R. SCHUARTZ: What was her name? I did not catch 
her name? 

THE WITNESS: Miss Carney. 

BY HR. HILTON: | 

Do you know her first name? 

Beatrice, right. 

What did Miss Carney do for you? 

THE COURT: When did she come with you? 

THE WITNESS: Mr. Russell came over and got her 
after the accident. | 

THs COURT: When, madam? 

THE WILNESS: In September. 

THE COURT: 


THE WITNESS: 


What did she do for you? 


App. 36 
A Well, I could not get up to ge to the bathroom. 
I had nursing care. I had a bed pan instead of going to the 
bathroom. She had helped me in and out of bed. 


Q What else did she do for you, if anything? 


A She took care of me until my husband came in from 


work. 

Q How many hours a day did she spend with you? 

A TI coula not tell you right offhand. I paid her 
$10 a day when she would come over. She used her own judg- 
ment when she wanted come and when she wanted to go home 
because we lived in the same neighbornood. 

Q Did she come every day or not? 

A No, sir. 

Q How many Gays did she come following the 
accident? 

A I cannot remember right offhand. It was when 
Emily or else Miss Thompson was not there. 

Q When was the last time she came following the 
accident? 

A I have had Miss Carney up even to this summer. 

Q Mrs. Russell, can you tell us anything about how 
many days she was over there? Do you have any reasonable 
memory of how many days she came, what she did for you, how 


lone she was there? 


— 


App. 37 
A The first L cannot remember exactly, but I paid her 

eash and I paid around about $350 or $60. I cannot remember. 
It was about $30 or $40 a week. 

Q Now over what period of time was it that that 
occurred ? 

A ‘rom September up until February. 

THE COURT: September what, macam? 


THE WITNESS: Of 1966 to 1957. 
* ok 


Mae coming and staying. 


THE COURT: We will not talking about Anna Mae. We 


were talking about Beatrice Carney. Have you any receipts for 


any of thei? 
THE WITNESS: No, sir, I paid Miss Cee eash. 
TH COURT: Did you get receipts for the cash £00? 
THE WITNESS: No, sir. 
THE COURT: Did you 20 any? 
THE WITNESS: No, sir. 


* * * 


Were you involved in any other accidents in 1969? 


When were you involved in any other accidents? 


The lth of Octover, 1969. 


* * * 


MATTEY TYLER 


BY MR. HILTON: 
Would you state your naine and address? 
A Mattey Tyler, 402 Peabody Street, N. E. 
Q Mrs. Tyler, do you kmow Mrs. Russell, who is che 
plaintifr in this case? 
A I do. 
Q How @id you become acquainted with Mrs. Russell? 


A By her nursing where I was working. 


Q Where were you workins when you met her? 
A 


L was ORIG EOS Mir. Wallace, a Mr. Wallac 
was nursing lir. Edmund C. tlallace. 
Q Where Gid Mr. liace live? 
3900 watson Place, N. W. . 
* * * 
Q To your knowledse did there ever come a time wren 
Mrs. Russel] got hurt in an accident? 
A Tre morning that she got hurt in the accident, that 
is the only time I know of. 
Q Do you remember that morning? 
A That morning she came on to work, but she got this-- 
she was so bad off, and her glasses were broken and her eyes 
were bad. 


Q Tell us how she looked when she got there? 


App. 39 


A She looked terrible. Her glasses were broken. Her 


eye was swollen and her neck was hurting and then she E0t to 
vomiting and she got so bad off I called her husband tio come 


and get her. 
* * * 


tow long was she in the house that morning before 


because She yot so bad off I called Mr. 


Aa A 
Did he come and get her? 
A He came and got her. 
Q How soon aia he come to get her, if you can 
remember ? 
A He got there as soon as ne could. But Tl cannot 


exactly because I would not be sure. 
* * * 


CROSS-EXAMINATION by Mr. Schwartz 

Q No, i unders tang and I would not want you to give 
any dates that you are not sure about. I ain iaignned axe I 
think it is my recollection that itv fon Shere August of 1966 
thet this jady went to work fT ies Wallace. Would that be 
about right? This accident nappened in September. iG she 
work about & month there? 

A It covld be. 

4 


s 


Q That will be about your best recollection that it 


would be apvroximnately a montn? 


App. 40 


No. But it could be. 


x * * 


RUPTLING. 
*  * 


Q Did she complain to you about anything else hurting 
her at that time beside her neck and eye, did she conpilain 
about her eye? 

A And her neck. 

Q That is all. 

* kk * 

THE COUST: Weit a minute. You are asking about 
three or four questions, Madam, where did she complain she 
hurt? 

She complained about her neck. 


COURT: Anything else? 


THE WITNESS: Around the back. 


BY MR. SCHWARTZ: 
Right below the neck? 
That is rignt. 

No other place? 


Not as I know. 


App. 41 
Q But Watson Place does not run up to Wisconsin 
Avenue? 


A No, you go down to Cathedral Avenue. 


Q To reach Watson, you have to go down Cathedral 


Avenve or Garfield or some street and cut over to it, is that 


| 
so? 


A That is right. 

Q There is no place where Watson Place nserseocs 
Wisconsin Avenue to your knowledge, is there? 

A No, not that I imow of. 

Q About how many blocks from Wisconsin Avenue is 
3900 Watson Place? 

A Well, when I get off at Massachusetts Avenue and 
Wisconsin I go across the street, walk I guess one plock or 
nalf a block to Cathedral Avenue and walk down cathedral 
Avenue two or three blocks to Westchester, go into West- 
chester gete into the front door of Watson Place. 


x * © 


App. 42 


CROSS EXAMINATION 


“BY MR. SCHWARTZ: 

Qa Mrs. Russell, I am going to try to keep my voice 
up so you will have no trouble in hearing me. I want you to 
do the same so that all of these jurors can hear what you have 
to say. 

Now, I just want to go back over a few things that 
you said yesterday so as to make sure that I understood you 
correctly. 

Was it your testimony that you started to work for 
Mr. Wallace er cared for Mr. Wallace on or about the 13th of 
August, 1966? Do you recall that? 

A. Yes, the last time, I think, yes. 

That was your testimony? 


A Yes. 


Q Now, you then worked from the 13th of August, 


twelve hours a day, seven days a week, as I understand it, 
until this accident happened, which happened on the 27th day of 
September, 1966? 

A That's right. 

Q So that would mean that your employment continued 
from the 13th of August through the 26th of September. You 


went in on the 27th of September and you remained there for 
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a period of time until your husband came and got you. Is that 


so? 


Yes. 
All right. 


Now, you also testified that your rate of pay was 
$2.52 per hour? 

A. Yes, 

a 

Q Now, after this accident happened, what happened . 
to you? When the collision occurred, what happened to you? 

A x don't recall. All I know is I woke up! with 
the night nurse, Mrs. Wallace, and the cook and housekeeper-— 
very sick and vomiting. | 

Q You don't recall, meaning you have no memory, of 
anything occurring... 

A. No, sir. 

...-to you after the collision? 

A. I don't remember if anybody took me, jez walked 
or how I got there. I wouldn't even remember the taxi drivers 
nor I wouldn't even the policeman. I didn't remember him 
yesterday. 

* * * 

Q Had you ever seen Dr. Wilson before this 

accident? 


ny No, sir. 


App. 44 

Q Did you tell Mr. Oswald when he came to see you 
that you were going to see Dr. Wilson, an eye doctor on Good 
Hope Road, and you were also going to see another doctor, 
Dr. Handelsman on M Street? It was then that you saw him even 
before you had seen any doctor at all? 

A. When he came to my home. 

Mr. Schwartz, 1 a@idn't have but one pair of 

glasses and my eye was all swollen, and I can't see out of it 


so I had immediately made an appointment with a doctor, the 


219 nearest one that could see me, to get some glasses; and to see 
about all the glass that was in my face and my eye, because 
.I was very upset thinking that glass was in my eye and my 
retina. 
Q Where was there glass all over your face? 


A In my cheek, up around... 


Q Did Dr. Wilson see that--remove the glass? 
A 


No. Little slivers of glass. He saw some--just 

little segments of glass. 

Who removed the glass from your face? 

They worked out themselves. 

I see. 

--.and still do. 

Q Dr. Wilson, the eye doctor, never saw any glass 

your face or in your face or in your eye. 


A He saw the bruise. 


App. 45 


Q Your nursing had started then with Hr. Wallace in 
August of 1966 except for a month or so that you nursed your 
| 


mother in 1966. Is that correct? 


A That's correct. 
* * 


Now let's take 1965, the year before this acci- 
dent. Give me the names and nadresces of anybody in any one 
month that you nursed. , 

Names and addresses. 

A "65? 

Q Yes, mam. Other Spam Panay GAEL you mentioned 
you nursed in April of 1965. 

A I nursed, Mrs. Armistead Peter in Georgetown. 

2 Mrs. Armistead... 


A Peter, the Third. 
* * ok 
How long did you nurse Mrs. Armistead Peter in 


| 
June of 1965? 


va 


A Till she deceased. 


x * O* 


MR. SCHWARTZ: But I wanted to know how long a 


period of time she nursed her. 
THE COURT; She said from, June. 
THE WITNESS: From June... 
MR. SCHWARTZ: From June? 


THE WITNESS: ...till October. 
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Well, your pay records would reveal that, wouldn't 


Yes, sir. 
Can you tell us when you started to work? 
A [No response] 


Q How much money did you make in June, July, August, 


231 September and October from records? Do you have any records 
that show that? 
A "652 , as 
Q Yes. Do you have any records that show that? 
A S, sir. 
Where are they? 
The Government has then. 
Do you have any records that show that? 
{No response] 
Or did you send your records to the Government? 
The Government takes care of it. The Internal 
Revenue people. ; 
Q Do you have any records that show what you made 


from June to October, 1965, working for Mrs. Armistead Peter? 


A I don't recall if I have or not. 


x oe x 


When you would leave your house to go to work, 


what time would you leave? When you went to work for Mr. 


Wallace, what time would you leave your home when you went to 


work by bus? 


App. 47 
Round about... 
To get there by eight o'clock? 
A. Round about 6:40 to ten after seven. 


Q Would that allow you enough time to get to work 


by eight o'clock? 
233 A Yes, sir. 


Q An hour and ten minutes by bus? 
Or cab. of 
And would it take you about that same length of 
get home in the evening after work? 
No, not necessarily, because I usually left in 
the evening whenever all the traffic wasn't heavy. | 
Q You worked from eight to eight, you said. Is 


that right? So, a twelve-hour shift? 


A That's right. ~ 


Q So, if you left around eight o'clock, it would 


be after nine before you got home. 
A Sometimes my husband would come by and pick me up. 
Q I see. 
So,it would still be sometime around nine o'clock 
before you got home? 
L Sometimes, yes, sir. 
Q So, from about to nine, you were away from your 


From 6:00 AseM. to 9:00 P.M. you were away from your 


App. 48 
A. That's right. 
Q Now, in 1967 and 1968, aid your step-daughter, 
that is your husband's daughter, live with you? 
A. "What year? 


Q '67 or--'67 and '68. Did she live with you? 
A My daughter is still in Europe. 
Q I'm not talking about your daughter. I said 
your husband's daughter, your step-daughter. 
MR. HILTON: Your Honor, there's never been any 
testimony with regard to the gue amacnter 
MR. SCHWARTZ: I thought she said her daughter 
that she--composed in her household she mentioned was 
Mariority or Maxoie... 
MR. HILTON: She has testified that that is the 
child of she and Mr. Russell. S 
MR. SCHWARTZ: Oh, I misunderstood. That's all. 
But we are still talking about your daughter who is the ten- 
year-old. Ten-year-old daughter. I misunderstood. I thought 
she said it was a daughter by--his daughter. | 


MR. HILTON: Not that daughter. 


THE COURT: Was that daughter living with you in 


'67 or '68, madam? 
THE WITNESS: "67. 
BY MR,.SCHWARTZ: 


How about in '67? 


App. 49 
B, She was with us in '67. 
Q. And who looked after her from the hours of six in 
the morning until you aoe home at the hour of 9230 in the 
evening? 


Bb. Well, she... 

Q Just tell me who. 

AL She--I had a--Anna Mae, Miss Carney,--I live in 
an apartment. Lot of the neighbors have children eadiene 
wasn't afraid to stay by herself until school started: 

Q. Now, you had another accident in Seis 2 1969. 

Before I go to that accident, eae 3 to 
that accident. 

You had an accident in October of '69, while 
you were a passenger on a bus. 

A. That's right. 

a When that accident happened, except for your 
iglasses being broken, and having got a bruise aSenalyon eye, 
iyou had... 

3. My glasses wasn't broken then, in the pus acci- 


I haven't finished my question. I didn't say it 


I said aside from your glasses being broken and 
| 


lthe bruise around your eye, which you had in the 1966 accident, 


| 
| i 
[which happened in the 1966 accident, you had injuries to the 


App. 50 


same places in 1969 as on--as you claim you had in 1966. Isn't 


that right with those two exceptions? 
A Well, right there's the knot for anyone to see 
(pointing) or to feel. It is still there and it is very painful, - 


and I have had... 


fs App. 51 

THE COURT: No, madam. 

MR. SCHWARTZ: That's not my question. 

THE COURT: Madam, what he asked you was save for 
the glasses and the bruise to your eye that you had, wESS you 
testified to, with reference to the September 27th accident, 
did you have injuries to the same parts of your body in “the 


October, 1969 accident? 


THE WITNESS: Yes, sir. I was thrown... 


THE COURT: I am not asking you if you were thrown. 

THE WITNESS: Yes, Similar... : 

THE COURT: Same injuries. All right. 
WITNESS: Similar, about the sone 


COURT: Were they on the same places on your 


WITNESS: Same injuries, almost. 


COURT: Thank you. 


* * o& 


Did you ever see a Dr. Kristof Abraham? 
Yes, sir. 
Where did you see him? 
In Washington Hospital Center. 
That's what I'm talking about. 
And he's a neurologist? 
A I don't know whether he is not or is. I just know 


he is a doctor. 


App. 52 
Q Well, dia he--when he examined you--he examined 
you, didn't he? : 
A Well, he came in and sat beside the bed and talked 
to me and asked me the general questions that a doctor asks 
a patient. 


Was that on October 17, 1969? 


I suppose so. 


Q 
A, 
Q What was the date of your bus accident? 
A. 


I think on a Monday, about the 14th of October. 


Q Didn't you also tell him--and this is the impor- 
tant part that I want to direct your attention to, so listen 
carefully to my question--did you also tell him that when he 
was examining you for your complaints following this bus acci- 
dent, that you had been in another accident in 1966? 

A I don't recall whether I told him that or not. 

Q And didn't you also tell him, besides telling him 
that you were in another accident in 1966, that all your 


symptoms referable to that 1966 accident had cleared up in 


those past two years? 
A I don't recall answering any questions like as to 
that. I don't even recall some of the questions he asked me. 
Q Do you deny that you told him that all your 


symptoms had... 


A I don't. 


* 


Q. By the date of the ‘accident in the bus had happened. 


Before you were hurt by the bus, had all of those symptoms from 
the first accident cleared up? 


A. I swore to tell the truth... 


* * x 


THE COURT: With all due respect to you. 

He asked you whether as of Octoker 14th or 
immediately thereafter, did you tell the doctor that all the 
symptoms of your accident of September 27, 1966, had cleared 
oy : om 

THE WITNESS: I don't recall if I did not or if I 


aid. 


x Ok OK 


Q When you went to see Dr. Wise, dia you tell him 
on December 30, 1966, that your neck was improved and that you 
had returned to work as a ee Bae Sats you were using heat 
at home and taking medication for pain at night? 

Did you tell him that? 

A. No, six. I never told him that I was nursing, 
because... : 

a Well, never mind "because." You never ton him 
that you had returned to work? | 


LB No, sir. 


Q On December 30th? 
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A No, sir. I can't remember him even asking me 


if I was nursing. 
* e x 


Q. Do you recali that you told Dr. Wise, December 14th, 
that your neck was moving more freely? 

A Yes, sir. 

Q And do you recall telling him that you used your 
collar only when working as a practical nurse?. 


A No, I don't think he ever referred to me, if I can 


recall, about practical nursing or not. 


x oe 


Q Do you recall telling Dr. Wise on December 30,196¢, 


that you returned to work as a nurse? 
A What date? 
Q December 30, 1966. 
No, sir, I don't recall. 
* ee 
REDJRECT EXAMINATION 
BY MR. HILTON: 
Q Had Dr. Hosny treated any other members of your 
family prior to the time that he treated you? 
A, Yes, sir. 


Q Who had he treated in your family? 


Mr. Russell, 


* * * 


DIRECT EXAMINATION 


BY MR. HILTON: 


App. 55 
Qa Would you state your name and address, moacer 
A Harry Handelsman, 430 M Street, Southwest, 
Washington. 
Q What is your profession or occupation? 


I am an osteopathic physician. 


* * * 
Dr. Handelsman, have you ever had eestor to 
have Mrs. Russell as a patient? 
A Yes, I have. 


+ & & 


THE WITNESS: I saw on--I saw her on September 


28, 1966. 


x © 


Q Where did you see her? 


A In my office. 
* * * 


@ Did she give you any complaints or a history at 


that time? 


¢ 7 


A She reported having been involved in an auto 


accident and she complained at that time of nausea, vomiting, 


headaches, and pains in her neck and shoulders. 
x * * 


Q Now, can you tell us first of all what you ob- 
served about her upon conducting the examination? 

A She had marked restriction of motion of her head 
in that she could not turn it from side to side. She com- 
plained of tenderness in her upper thoracic and lower cervical 


vertebrae; and at that time I had just prescribed some 


App. 56 
analgesic because she was in too much discomfort to examine 
thoroughly. 


* * * 


A I saw her again on October lst, at which time 


she was unimproved and she comtinued to complain of anxiety and 


nausea; and at that time she was referred for x-ray examination! 
Q Where did you refer her? ~ 
A. Dr. John Hashim. 
Q Were x-rays taken there. 


BA Yes, they were. 
x * * 
Q Now, when was the next time you saw Miss Russell 


October the lst? ~ . 


A. October 6th. 


x * * 


And in what condition was she on October 6th? 
Unimproved with respect to her complaints. 


What, if anything, did you do for her on that 


*x* * * 


THE WITNESS: I had referred her to Dr. Charles 
Wise, George Washington University, Department of Physical 


Medicine and Rehabilitiation. 


x * * 
Q When was the next time after October 6th that you 


saw Mrs. Russell? 
A November 3rd. 


Q What were her complaints or what condition was 


she in at that time? 


App. 57 

2. She complained at that time of Aeeanoneetenal 
visval difficulties in her right eye. : > 

Q Did she have any other complaints that you had 
noted on your chart at that time? : 

A No...- 

Q On that particular occasion? 

No, not on that particular occasion. 


What, if anything, did you do for her on that 


She was referred to Dr. Wilson, who is an opthalmo Lo> 
evaluation of the visual complaint. 

Did you do anything else for her yourself? 

No, I did not. 


When was the next time on which you saw hex? 


* oe % 


THE WITNESS: Excuse me. November 21st. I'm 


BY MR. HILTON: 
Where did you see her on that occasion? | 
a I made a visit to her home because she had com- 
plained of severe headaches and was very nervous and anxious. 


Q How did you find her on that date? 


A. Again, I don't have a record of what my findings 


were except that I had prescribed a tranquilizer for her at 


that time. 


App. 58 

Q Without my asking you the dates, perhaps you just 
proceed and tell us each date that you saw her and what, if 
any, complaints she had on that occasion and what you did for 
her. 

A. I saw Mrs. Russell on November 29th. She appeared 
in my office wearing a cervical collar. She was somewhat im- 
proved with respect to her pain, and she told me that she had 
planned to return to work; and I recommended that she continue 
the treatment only as she felt it was necessary. . 

The next visit was January 17th, at which time she 
complained of discomfort in her leg and left shoulder and she 
was having insomnia. 

She said she was able to return to work at that 


time, but she was uncomfortable and had to continue wearing the 


bollar. At that time, I prescribed additional tranquilizers and 


sedative at bedtime. 
Q. When was the 
February 16th. ‘This tinc 
areas of tenderness in her lower beck and Lunvex 


Pe. Hashim fox x-rays of 


Do you knew whether or net Nerays wexe taken in 


Yes, they were. 


Did you xeceive a report of the x-rays 


h, say, sx again im Marche--March 1th, at Wich 
time she complained of Oke nag unrelated to this Keeton. 
It was a... 

om: COURT: Id 1 :@ have to 
Me. Wilton. 


as he has touched 


he might as well go 


THE CCURT: it “ir. Schwartz? 
' 


THE COURT: ALL xight. 
THE WLUNESS: She complained of vaginal bleeding 


and there was an examination for urethral carbuncle. 


When was the next visit after that? 

A May 29th, at which time she complained Of neck 
and lumbar aching, and she was treated with manipulative 
therapy and diathermy. = 
Q Did you see her again after that? 

June 9th. She continued to complain of lunbar 

e@ was again reseea with manipulative therapy. 

When was the next visit? 


July 22nd. 


Did you see her between June 9 and July 22nd? 


App. 60 
1% Excuse mr. Yes, I did. I SAGO another visit 
here--June 16th. She reported being somewhat improved and, 
again, was treated with manipulative therapy. 
Q When was the next time you saw her after June 16th? 
A. July 22nd. She reported having been feeling well; 
but after returning to work, her back began hurting again. 
MR. SCHWARTZ: What was it you said was hurting 
again? 
THE WITNESS: Her back. 
BY MR. HILTON: 
Do you have another visit after that? 
July 19th, at which time she was treated with... 
THE COURT: July 19th? 
THE WITNESS: Yes, sir. 
THE COURT: Wasn't the last one you gave the 22nd? 


THE WITNESS: I'm sorry. I have this in incorrect 


"HE COURT: All right. 
BY MR. HILTON: 


When was the next visit? 


After the 22nd you mean? 


Yes. 
THE COURT: ‘rt @idn't hear you say anything about 


the 19th. What was that about? 


: 
App. 61 


THE WITNESS: It was an interim visit between 


Jane 16th and July 22nd. 


THE COURT: Is that July 19th that you are talking 


THE WITNESS: That's correct. 
THE COURT: What was done then, six? 
THE WITNESS: She was treated with manipulative 
therapy and diathermy at that time. | 
BY MR. HILTON: 
Q When was the next occasion? 
A. The next occasion was June 9, 1969. 
Q Now, did you see her between July 22nd, 1967, 
and June 9th, 1969? | 
A No, I did not. 
| 
Q What complaints did she have on June 9, 1969? 
A Continued problem with pain in hex low back and 
her leg and her neck. | 
Q What, if anything, did you do for her on that 
particular occasion? : 
A. Well, because of her continued aisconfort, she was 
referred to a neurologist, Dr. Thomas Carroll. 


Q Had you seen her since June 9, 1969? Have you? 


A No, I have not. 


App. 62 
Q Dr.’ Handelsman, woulda you be able to read the 
x-rays that were taken in Dr. Hashim's office? 
A. Possibly. If there were a fracture that was 
obvious, I might be able to see it. 


THE COURT: No, sir. 


Doctor, the question is did you, in the conse- 


quence of your medical education and experience, have reading 
of x-rays? 


THE WITNESS: Yes. 
* ok Ok 


278 MR. SCENARTZ: I think at this point I would like 
to ask some preliminary questions as to his qualifications in 
interpreting x-rays. 

THE COURT: I will let you ask them. 
[END OF THE BENCH CONFERENCE: ] 
8 THE COURT: Do you want to ask preliminary ques- 
tions, Mr. Schwartz? 


MR. SCHWARTZ: Yes, Your Honor. 


x * *€ 


THE COURT: All right, Mr. Schwartz. 


FURTHER PRELIMINARY EXAMINATICN 


Q Doctor, do you know how to interpret x-rays of 


79 
2 the cervical spine? 


A. I have had little experience with cervical experi- 


App. 63 
THE COURT: He didn't ask you that. He means as 
a conseguence of your education and experience, are you ina 
position to Sneoseaboe an x-ray? 
MR. SCHWARTZ: As an expert. 
THE WITNESS: I am not. 


MR. SCHWARTZ: That's all. 


s 


THE COURT: That's all you want to ask him asa 


preliminary question? 

MR. SCHWARTZ: I think that answers it. 

THE COURT: It doesn't answer it. 

THE COURT: Come to the bench, please. 

{AT THE BENCH:] 

THE COURT: Our Court of Appeals, Mr. Schwartz, 
has said that an ordinary practitioner, licensed doctor, has a 
right to express an opinion. It is a question as to probative 
value, rather than admissibility. | 


MR. SCHWARTZ: Let me ask other questions, then. 
[END OE THE BENCH CONFERENCE: ] ; 
BY MR. SCHWARTZ: 
Do you know what an osteophyte is? An osteophyte? 
A Yes, I do. 
Q Are you able to detect the differences between 


fractures and osteophytes in an x-ray of the cervical spine? 


A. I am not sure. 


App. 64 


THE COURT: Not sure of what? Not sure you can 


see them or not sure when viewed? 
THE WITNESS: It's possible--it's very possible... 


THE COURT: Excuse me, doctor. I'm not being 


THE WITNESS: Yes, I understand. 
THE COURT: But we don't deal in possibilities. 
Anything is possible. 4 
Can you state with reasonable medical probability 
whether or not on a view you could or could not distinguish 
between the items in the question put to you? 
THE WITNESS: I think that I could. 
THE COURT: Are you ready for the x-ray machine? 
MR. BILTON: Yes, Your Honor. 
THE COURT: Mr. marshal, please. 
[The marshal moves the x-ray machine in front of 
the jury box.] 
THE COURT: Let's first get the x-rays marked so 
we will know what we are talking about, please, Mr. Hilton. 
THE COURT: Will you give us an exhibit number, 
madam clerk, and identify the date, please. 
THE DEPUTY CLERK: Plaintiff's Exhibit Number Six 
marked for identification, dated October l, 1966. 


[X-ray, dated October 1, 1966, 
marked Plaintiff's Exhibit No. 
6 for identification.] 


App. 65 


THE COURT: Thank you. 


THE DEPUTY CLERK: Plaintiff's Exhibit Number 


Seven marked for identification, same date, Your Honox, 


October 1, 1966. | 


[X-ray, dated October i, 1966, 
marked Plaintiff's Exhibit No. 


7 for identification.] 


THE COURT: Thank you. | 
(HE DEPUTY CLERK: Plaintiff's Exhibit Number 
Eight marked for identification, same date, October 1, 1966. 


[x-ray, dated October 1, 1966, 
maxked Plaintiff's Exhibit No. 
8 for identification. ] 


THE COURT: Thank you. 


[Mr. Hilton puts the x-rays on the machine. ] 


* * * 


0. This is Plaintiff's Exhibit Number Six. Would you 


take a look at that, doctor, and tell us what that is. 
A, This shows a... 


THE COURT: Doctor, speak louder, please, so we 


can all hear you. 


THE WITNESS: This shows a typical rib fracture, 


undisplaced, in normal position in the rib. 


BY MR. HILTON: 
In your opinion, doctor, is it a fracture? 
Yes, it is. 


MR. SCHWARTZ: We are not talking about that. 


App. 66 


There is no dispute about that fracture, counsel. We are talk- 


: 


ing about... 

THE COURT: There was a dispute, sir. There was 
a dispute and you called for proof of it. 

MR. SCHWARTZ: Yes. 

THE COURT: But it is now conceded that... 

MR. SCHWARTZ: There is no dispute about the rib 
fracture. 

THE COURT: You needn't deal with the Paier then, 
doctor. That has been stipulated to. 

BY MR. HILTON: 

Q. Doctor, then I show you Plaintiff's Exhibit Number 


Seven... 
eo 


THE WITNESS: Number Eight is to the left of me 
an@ Number Seven is here. 

THE COURT: And please tell us the one to which 
you are addressing yourself. 

THE WITNESS: I am looking at Exhibit Number / 
Seven... 

THE COURT: Thank, you. 

THE WITNESS: .--which appears to be a chip frac- 
ture of the plate or the cervical vertebrae. 


THE COURT: Now, when you say “it appears to be," 


are you stating that it is your opinion that it is a chip 


fracture? 


App. 67 
WITNESS: Yes, it is my. opinion that this is 
a fracture. 
COURT: All right. 


WITNESS: And this plate fragment is a frac~ 


HILTON: What exhibit are you pointing to? 
WITNESS: Exhibit Number Seven. 
WITNESS: Exhibit Number Eight appears to be 
the identical lesion. : 
THE COURT: Meaning what? 


THE WITNESS: Again, a chip fracture. 


THE COURT: When you say, “it appears to ibe," 


are you expressing that as your opinion? 


THE WITNESS: That is correct. 


* * * 


THE COURT: Mr. Schwartz, would you like to ask 
questions at this time? | 

MR. SCHWARTZ: Yes, sir. 

FURTHER PRELIMINARY EXAMINATION 

BY MR. SCHWARTZ: 

Doctor, describe an osteophyte and what jit is. 

THE COURT: Mr. Schwartz, we are not hearing you. 

BY MR.SCHWARTZ: 
a Describe, @octor, an osteophyte and what it is. 
A. An osteophyte is proliferation of bony tissue in 


soft tissue near major bone processes. It's usually brought 


App. 68 
about by chronic irritation. 
Q Who are doctors--the firm of Doctors Groover, 


Christie, and Merritt? Ever hear of them? 


A Yes, I have. 
Q. What is their specialization? 
A Radiology - 
Q Radiology is the interpretation of x-rays and 
the taking of them? 
A. Yes, sir. 
Q Do you place yourself in the category of... 
THE COURT: I will sustain objection to that. 
MR. HILTON: Yes, sir. 
THE COURT: I don't believe that is for the jury 
to evaluate. 
BY MR. SCHWARTZ: 
Q Do you consider them pre-eminent in the fields 
expert knowledge in the field of radiology and x-rays? 


A. Yes, I do. 


x * * 


Q Do you know in what hospitals Doctors Groover, 
Christie, and Merritt are the x-ray specialists? 
A Doctor's Hospital, Sibley Hospital, and I believe 


Washington Hospital Center. 
Q When a fracture appears in an x-ray and later, 


jet us say a year later, there is another x-ray, or two or 


three vears iater, what is ordinarily revealed in the usual 


App. 69 
course by the processes of nature with reference to that parti- 


cular fracture? 


A Callus formation. - 

Q Now, if this was not a fracture as you have said 
it is, would you expect to see in subsequent x-rays callus 
formation? : | 

THE COURT: Excuse me, sir. "If it were not," did 
you say? 

MR. SCHWARTZ: If it were a fracture. 

BY MR. SCHWARTZ: 

Qa In subsequent x-rays, would you expect to see the 
formation of callus? 

ee Yes, I would. 

Q Have you looked at any subsequent x-rays that 
were taken of this lady? x 


A. I have not locked at any x-rays prior to this 


Do you know if any other x-rays were ever taken? 


I do not know that. 

Q Would it be helpful to you or to anyone else, or 
particularly to you, if you saw x-rays taken at a later Gate 
to see if you could find any callus formation? 

A. Yes, it would be. 


Q If-you found no callus formation, would that be 


App. 70 


something that might tend to make you change your opinion as 


288 to whether that's an osteophyte? 


A 


Schwartz? 


Q 
pick out the 


A 


Q. 


Yes, it would. 


x * eS 


THE COURT: Do you have such exhibits, Mr. 


MR. SCHWARTZ: Yes. -May I have the x-ray... 
THE COURT: Let's mark them. 


MR. SCHWARTZ: All of them? 


x oe Oe 


Would you come down and look at these x-rays and 
ones of the cervical spine. 

ope core 

These are x-rays taken of the low back. 
(Selecting x-rays) These are the cervical spine. 
Do you see the dates on them? 

8/28/69 and 10/15/69. 10/15 and 8/28. 


Will you look at those and see if you can see... 


THE COURT: Let's get them marked first, please, 


MR. SCHWARTZ: All right. 


THE COURT: And give us the earlier date so we can 


mark that first, please, sir. 


Honor? 


THE WITNESS: 8/28/69. 
THE COURT: And that is Plaintiff's Exhibit... 


THE DEPUTY CLERK: Plaintiff's or Defendant's, 


App. 71 
THE COURT: Do you want to make it even? 
make it the Defendant's? 
MR. SCHWARTZ: Yes, sir. 
THE COURT: All right. 
THE DEPUTY CLERK: Defendant's Exhibit Number One 
marked for identification. I- 
[X-Ray, dated 8/28/69, marked 
Defendant's Exhibit No. l 
for identification.1] 
THE COURT: And Defendant's Exhibit Two. And 


that is dated what? 


THE WITNESS: 8/28/69 is the first. 10/15/69 is 


the second. 
* * OK 


THE DEPUTY CLERK: Defendant's Exhibit Number Two 


Marked for identification. 


(X-ray, dated 10/15/69, marked 
Defendant's Exhibit No. .2 
for identification.] 


x * * 


BY MR. SCHWARTZ: 
Can you find the cervical spine in noser doctor? 
A Yes, I can. 
Q Do you see the place where the Aree GES oxr 
what you call a fracture? 
A Yes, I: do. 
Q. Where is that? 


A [Witness points to place on x-ray.] 


App. 72 


Do you see any calius there? 


No, I do not. 


0 In the light of that information, would you give 


your original opinion or are you uncertain about it? 

Ny I would be uncertain. 

DIRECT EXAMINATION (Continued) 
BY MR. HILTON: 

Q With a chip fracture that breaks at--that breaks 
completely away from the bone in which case was a part, are 
there instances when these chips never unite? 

MR. SCHWARTZ: Well, that's not relevant to this 
particular case, 4£ Your Honor please, and I object to it. 
THD COURT: Well, what is the basis of your ob- 
jection? 
SCHWARTZ: We are not generally speaking. 


HILTON: I just directed it as a general gues- 


MR. SCHWARTZ: That's one thing. 
THE COURT: Well, first: Is that generally SO, 
doctor, as a medical proposition? 
THE WITNESS: It is generally so. 
THE COURT: Yes, sir- 
THE WITNESS: No, it is not generally so, but it 


is possible. 


App. 73 


THE COURT: In medical experience, is it shown to 
a fact,six? 


WITNESS: Definitely. 


COURT: All right, sir. Can you apply that 


WITNESS: I have no way of applying that. 


| 
COURT: You cannot determine that? 


WITNESS: No, sir. 


* F * 


BY MR. HILTON: 


* * ® 
Qo In light of your examination of the xrays and 
your total contact with her, could you please, either medically 
or in lay language, tell us, in your opinion, what, it any- 
thing, you believe was wrong with Mrs. Russell when she came 


>? ! 
to see you? 


A. Presence or absence of this fracture would not 


have changed the course of treatment. Her treatment would 


have been the same whether this was a chip fracture or not. 


She definitely sustained soft tissue injury, which amounts: to 
| 


strain and sprain of cervical muscaulature and ligaments, so 


the treatment would have been identical whether or not this was 


Gefinitely a fracture. 


| 
She did incur a cervical sprain or a so-called 


| 
whiplash injury, and the treatment proceeded on that basis. 


App. 74 


Q Doctor, did you make a charge for the services 


that you rendered to Mrs. Russell? 

A yes, I did. 

Q Now, in your testimony, I notice you indicated 
that there was one visit not connected with this accident. 

A That's right. 

Q Now, not including that visit, could you tell us 
what your charges were to Mrs. Russell for the treatment you 
rendered? 


A Seventy-seven dollars. 


* * * 


Q Doctor, again, with the exception of the one visit 


were the treatments and services that you rendered to Mrs. 
. 296 Russell, for which you charged $77.00, aS a result of the 
injuries she sustained in the accident of September 27, 1966? 


A Yes, they were. 


* * * 


CROSS-EXAMINATION 


BY MR. SCHWARTZ: 


x * * 


App. 75 


Q told you she had a headache and she had been 


nauseaus and i vomited. Did you see vomit at any time? 

B I did not. 

Q that she had pain in her neck and her right 
shoulder? 

A That's correct. 

Q At that time, she made no complaint of any pain 
in any other part of her back, did she, other than her neck? 

A. No, she did not. 

Q And you also in examining her--these are 'the 
things she told you about--which you couldn't see... 

A The only thing that I could see was that she 
had a contusion of her right upper eyelid. 

Q So the only thing you could observe on her was 
contusion, either a cut or a bruise. Is that right? 

A. That is correct. 

Q It was on the right upper eyelid. and aia she 
also tell you that her glasses had been broken? 

A. I don't remember. 

Q Did you see any evidence of glass about nes eye 
or her face? 

A No, I did not. 

Q Had there been any, you would have detected it? 


I am sure I would have. 


App. 76 
And removed it? 


Yes. 
* * * 


Now, there was no treatment necessary for the rib 
fracture, was there? 
A. No. 
Q As a matter of fact, a rib fracture without dis- 
placement will heal by itself. Is that true? 
A [No audible response] 
Q And if there gino displacement and it's perfect 


_alignment, the patient doesn't even have’ to be taped? 


A. They ‘are sometimes more comfortable with taping. 

Q But you didn't find it necessary to tape her and 
see aid not tape her? 

A. I did not. 

0 As far as you know, without any treatment directed 
to that, it cleared up in the normal, usual way? 

A. That's correct. 

Q. Without any residuals? 


None. 


Q. By residuals, I mean no aftereffects. 
A 


I understand. 
Q. That required--as a matter of fact, I believe you 
said that required no particular treatment or medication? 


A. That's correct. 


App. 77 
Q Now, after this visit of September 28th, you saw 


her again, I think, on October lst? 
A. Yes, sir. | 
Q. Again five days later cn October 6th? 
A. Yes. 
Her next visit was November 21? 
November 3rd and then MOSES 21st, yes. 
Excuse me. November 3rd and then Novenber 21? 
A Yes. 
Q And her complaints were still confined to her 


head and neck, right? 


A Yes. 


Q No complaint up after that time of any pain or 


injuxy or trouble with her low back? 


A None. 


0 If a person received an injury to their low back, 
ordinarily pain follows within a short time thereafter, does 
it not? : 

4 Yes. | ; 7 
0 And would one expect pain to follow within a short 

Yes. 
And before November? 


[No response] 


And before November? 


a 


told you 


Yes. 


that 


January 


she told you that 


shoulder. Is that 
A 
Q. 
shoulder? 
A 
correct. 
Q 


to sleep too 


A 


she 


That is 


And she als 


you saw her again and on tnat 


tie t 


to return 


Jenuary 17 you again saw hex? 


owing year, January 17th, 


alL between Nevember 29th and 


saw her again--when you saw her then, 


was having some pain in her left 


sO? 
correct. 


first complaint about her left 


rocorads are concerned, that's 


told you that hadn't been abie 


App. 79 


304 0. So at that time, she said she said she had been 


able to return to work? 

A That's right. 

Q You have that written down as being her statement? 

Bh That's right. : 

Q Now, you didn't see her after that until about a 
month later? . 

A. Yes, sir. 

Q. And that was the first time, a month later in 
February, February 18th, I believe that was, when she for 
the first time made a complaint of an area of tenderness and 
pain in her low back? 

A. That is correct. 

Q Up to that time, you have no recollection of her 
making any complaint to you about her low back? : 


A No, six. 


x * * j 
Q On March 18th, another month later, she came 


you and complained about some vaginal bleeding, which you 
had no relation to this accident. Correct? 
A Yes. 
Q And you treated her for that? 
A. Yes. 
Q And so between February 18th and March 29th, there 


were no visits to you related to this accident? 


A That is correct. 


App. 80 
Did she see you in July? 


July 22nd. 


Q July 22nd. Now, that was of 1967? 
A 


Yes. 
Q That would be approximately nine months after the 
accident? Right? 
A. Yes, six. 
Q And then--she was then complaining of pain in the 
low back, that her back was hurting her? 
A, That's correct. 
Q And she told you that it was brought on after she 
had returned to work? 
A That is correct. 
Qa Did she tell where she was working or what kind 
of work she was doing? 
A, She did not, but I assumed it was her normal private 
nursing duty. 
0 | oetoate TERERE duty? 
She @idn't tell you who she was nursing or work- 
ing for in July of 1967 when she came to you and told you... 
A. No. 
Q ...that her low back was then hurting her? 


No. 
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Q And you gave her some a oamente some diathermy 
and therapy for that low back complaint, which ane related to 
going back to work? 


A. Yes. 
* oe 


BY MR. DOLPHIN: 
Q I believe you have an entry, doctor, in November 
of 1966, that your patient was planning to return to work. Is 


that correct, sir? 


A That is correct. 


Q And you have an entry in July of '67 that she had, 


in fact, returned to work. Is that correct? 


A That is correct. 
* * * 


THE COURT: Ladies and gentlemen, at some times we 
seem to be taking time at your expense but, as a matter of 
fact we're saving time. It has been stipulated thatithis re- 
port may be read to you, with an additive, which I have asked 
counsel to include as he reads it to you. 

MR. HILTON: This is on the letterhead oe 
Alfred Wilson, M. D., 1418 Good Hope Road, Southeast, 
Washington. 

THE COURT: A little louder, please. 

MR. HILTON: Yes, Your Honor. 

MR. HILTON: | "Mrs. Laura Russell was seen 9/28/66, 


with a history of being in a motor accident 9/27/66. 
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She had a hematoma of the upper lid extending to 
the Benes cnathus of the right eye. Examination of conjunctiva 
lacrimal systems sclera, cornea, ana iris did not reveal any 
traumatic injury. ‘The eye grounds were normal as was also the 


muscle balance. 


She was found to be hyperopic and because her 


glasses had been broken, glasses were prescribed. Corrected 
vision was 20/15 each eye and 14/14 with addition for near 
vision. 

was seen only on above date. 

(Signed) Alfred Wilson, M. D." 

COURT: And under the date of what, sir? 

HILTON: Six? 

(COURT: What date is that, sir? 

HILTON: The date of the letter is November 
12, 1966. 

THE COURT: Now, the one stipulation between 
counsel was the word... 

MR. SCHWARTZ : The two words, Your Honor: She 
had@ a hematoma of the upper lid, which means she had a bruise 
of the upper lid. And she was found to by hyperopic, which 
means she was far-sighted. 

THE COURT: Is that your understanding, too? 


MR. HILTON: Yes, sir. 
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BY MR. HILTON: 


Q Would you state your name and address, sir. 


A. Gary Garnett Wiseman, 3535 (inaudible) Street, 


~ 


tandover, Maryland. 
x * * 


BY MR. LPHIN: 


Did you have a conversation with Mrs. Russell? 
Yes, I asked Mrs. Russell if she was hurt. 
And what was her reply? 
A. She said, "No," that she had a little son 
her eye and she broke her glasses, and I... 
Q And you what, sir? 


A. Sir? 


Q What did you do, if anything? 
A 


I took her name and address and gave her mine. 
And I told her I would catch another cab for her, and she ‘said 
it was just a few blocks and she would walk. And she paid me 


and left. 


BY MR. HILTON: 
Q Would you state your name and address. 
A My name is Salah H. Hosny and my address is 
106 Irving Street, Northwest. 
Q Do you practice an occupation or profession in 
District of Columbia? 


A Yes, sir, and I'm an M. D. 
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You have attended medical school? 


Q 
A Yes, six. 
Q 


What medical school did you attend? 
A I attended two medical schools. One in cairo, 
from which I graduated in 1949; and in Ireland, and I graduated 


again in 1963. 
x * * 


Q When did you become licensed to practice medicine 
in the District of Columbia? 


A In 1966. 


x * * 
Q Dr. Hosny, did you ever have occasion to have Mrs. 
Laura Russell as your patient, the lady seated here to my left? 
A Yes, sir. 


The first time I saw her was July 17, 1969. 


* * * 


I say, what is it, by percussion? 
A. No. On the chest. Two fingers (demonstrating) , 


like knocking on a door, and that can determine whether there-~- 


360 whether she has any dull (phonetically) areas in her chest, 
either side of her chest. NOceEe care is not. But there 
is a dull area usually over her--usually over the heart. That 
is the normal thing. 

Then I palpated her chest, examined her abdomen, 
saw she had a scar from an operation. I examined both of her 


legs and examined her back. Examined the--straight leg 
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vaising test to determine whether she has got any sciatica. 
Actually, she was complaining about pain in back of her legs. 


x 


Q. Now... 


A Also, she was complaining of cramps, and I ex- 


amined all pulses. 


* ok * 


MR. SCHWARTZ: Cramps? Did you say cramps? 
THE WITNESS: Yes. She complained of cramps in 
both calf muscles and that could be a sign of arterial in- 


sufficiency. 


* OK 
MR. DOLPHIN: You made reference to pulsations, 
Mr. witness, and I just didn't understand what you said. 
THE WITNESS: What I said was that she was com- 
plaining of cramps in both legs, and cramps in the legs could 


x 


be assigned to a blood insufficiency to both legs. 


You can determine that by examining the pulses in 


the arteries which supply these legs. 


* * * 


BY MR. HILTON: 


9. Doctor, based upon the history that Mrs. Russell. 


gave you concerning the automobile accident in 1966, do you 
have an cpinion as to whether or not her present complaint and 
the conditions you found are related to that accident. 


im Yes. It could be related to that accident. 


-357 


Q 


A 
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You have attended medical school? 
Yes, six. 
What medical school did you attend? 


I attended two medical schools. One in cairo, 


from which I graduated in 1949; and in Ireland, and I graduated 


again in 1963. 


Q 


‘yy « * 


When did you become licensed to practice medicine 


in the District of Columbia? 


A. 


Q 


In 1966. 


x # * 


Dr. Hosny, did you ever have occasion to have Mrs. 


Laura Russell as your patient, the lady seated here to my left? 


Yes, sir. 


The first time I saw her was July 17, 1969. 


* & * 


I say, what is it, by percussion? 


No. On the chest. Two fingers (demonstrating) , 


like knocking on a door, and that can determine whether there-—- 


360 whether she has any dull (phonetically) areas in her chest, 


either side of her chest. Normally, there is not. But there 


is a dull area usually over her--usually over the heart. That 


is the normal thing. 


Then I palpated her chest, examined her abdomen, 


saw she had a scar from an operation. I examined both of her 


legs and examined her back. Examined the--straight leg 


361. 


App. 85 
raising test to determine whether she has got any sciatica. 
Actually, she was complaining. about pain in back of her legs. 


. 


Q Now... 


A. Also, she was complaining of cramps, and I ex- 


amined all pulses. 


* * * 


MR. SCHWARTZ: Cramps? Did you say cramps? 
THE WITNESS: Yes. She complained of cramps in 
both calf muscles and that could be a sign of arterial in- 


sufficiency. 


* ok Ok 

MR. DOLPHIN: You made reference to pulsations, 
Mr. witness, and I just didn't understand what you said. 

THE WITNESS: What I said was that she Se com- 
plaining of cramps in both legs, and cramps in the legs could 


be assigned to a blood insufficiency to both legs. 


You can determine that by examining the pulses in 


the arteries which supply these legs. 


* * * 


BY MR. HILTON: 


9. Doctor, based upon the history that Mrs. Russell. 


gave you concerning the automobile accident in 1966, do you 
have an opinion as to whether or not her present complaint and 
the conditions you found are related to that accident. 


| 
Sn Yes. It could be related to that accident. 
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MR. SCHWARTZ: Not what you personally knew--what 


she told you? 


THE WITNESS: If she didn't tell them to me, I 


would not have known. 
* * * 


365 THE COURT: Well, what counsel asked you: What 
aid you base your opinion on? What were all of the things 
you based your opinion on? 

THE WITNESS: On, one, the examination; two, her 
history. 
* * 

366 THE COURT: Did you say, in your opinion, sir, that 
it was or was not related to the accident of which she advised 
you of? 

THE WITNESS: I said it was, in my opinion, re- 
lated to the accident. 
THE COURT: All right, sir. 
BY MR. HILTON: 
9 Now,’ Doctor Hosny, have you had an opportunity 
to examine certain x-rays that were taken by Dr. Hashim in 
October of 1966? 


A. 


* 
THE COURT: [Speaking to a lady who has just 
stepped into the courtroom:] Madam, do you have some hospital 


records? 
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THE LADY: Yes, I have cone Gaon George Washington 
University Hospital. | 
THE COURT: Would you come pee uara sends 
[The lady complies.] : 


MR. SCHWARTZ: Are those the records from George 


Washington University Hospital? 


* * * 
THE DEPUTY CLERK: Will it be Plaintiff's or 


Defendant's Exhibit, Your Honor? 


THE. COURT: I don't think it makes any difference. 


It is by stipulation of all counsel. 


* * * 
| 


9. Doctor, I ask you to step over here and take a 
look at Plaintiff's Exhibits Numbers Seven and Eight. 

THE WITNESS: (Pointing at Plaintiff's Exhibit 
Number Seven) The x-ray here is of the body of the fifth 
cervical vertebra. And there is an arrow over here which 
points a little piece of bone which presumably has separated 
from the body of that vertebra. 

BY MR. HILTON: 

Q Doctor, if you were reading that x-ray of a 
patient with restriction of motion of the neck and complaining 
cf pain in the neck, severe pain in the neck, how would you 
read that x-ray? | > 


A I woula@ read that x-ray as a fracture. 
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Q. Now, with regare to exhibit--Plaintiff's Exhibit 
Number Eight, how would you read--I ask you the same guestion 


with regard to that: Would you also read that as a fracture? 


A. Yes, I would read that as a fracture. 
THE COURT: Of what ,Sixr? 
THE WITNESS: Of the anterior plate of the fifth 


cervical vertebra, knowing that I have seen this one but not 


this alone. 
BY MR. HILTON: 
2 In other words,;having seen... 
2 Yes. having seen this x-ray and then seeing the 


x-ray after that, I would still say that this is an ununited 


fracture. 


‘HE COURT: And by “having seen this," he is 


referring to what, sir? 
MR. HILTON: Having seen Plaintiff's Exhibit 


Number Seven, which was taken 10/1/66, then Plaintiff's 


Exhibit Number E 


ight, also taken 10/1/66, would be identified 


as a fracture. 


THE COURT: The record: will so show it. 
x * * 
0. Now, Goctor, there has been testimony that Myxys. 


Russell was involved in an accident on October 14, 1969. 


Have you seen her since that time? 
A. [No response] 


Q. Since October 14th, I mean. 
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Yes, I have been seeing Mrs. Russell since that 
| 


All right. 
Now, when was the last time you saw her prior to 
: | 
October 14, 1969? 
on October 9th. 
A Yes, sir. 
if any, complaints did she have on 
Cctober 9, 1969? 

B On October 9th, she was complaining of stitl some 
pain in her neck, but they were much better than what they 
were before on that day. 

0 Liweatiove you said that the first time you saw 
her was on July 7, 1969? 

A The 17th. 

Q. July 17, 1969. And the last date you mentioned 
was October 9, 1969. ) 

Now, how many times did you see her pene 
July 17, 1969, and October 9, 1969? 

A Actually, there was a mistake. f said July 7th, 
not 17th. | 

Q, All right. 

A I saw her 17 times, according to. my records. 

0 And what did you do for her during those visits? 


What type of treatment did you administer? 
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2. She had heat therapy. I give her iia. which is 
mostly a muscle relaxant and a mild tranquilizer; and also an 
injection of Kenalong (phonetically), which is a hydrocortisone 
into the painful areas in her neck and in her back. 

0. Did she respond to this treatment? 

A At times she would respond. At other times, 
she used to come complaining with a severe pain. 

Q Now, @id you render a bill to Mrs. Russell for 
services you rendered to her from July 7, 1969, through 
October 9, 1969? 

A. Yes, I believe I did. 

Q. and, if you can, tell us the amount of your 
charge for the services rendered between those dates inclu- 
sively. 

h $252.00. 


a * * 


CROSS-EXAMINATION by Mr. Schwartz 


Q Did you treat her on the basis of a fracture of 
cervical spine, chip fracture? 

7 No, Sir. 

Q. Would you have treated her any differently had 
she not had a cervical--what you diagnosed as a cervical 
fracture of the spine? 


. No, sir. 


Q You gave her exactly the same treatment, and 


that treatment consisted of one--some physical therapy and somnie 
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injections. Anything else? Any medication by mouth? 


4 Yes, I gave her valium by mouth. 


Q Valium is indicated on your bill, doctor, by 


injection. 


A. Yes, I--there was a prescription for it, too. 


* * * 
BY MR. SCHWARTZ: 
Doctor, will you tell me what an osteophyte is? 
Bn osteophyte is a calcified piece of ee 
Where do you find it? 
You can find it anywhere in your body. 
Is it a common thing? 
A It is a common thing, yes. 
Q And would you recognize one if you saw it in an 
x-ray? . 
A. Yes. 
Q Are you able to state with reasonable medical 
probability that what you saw in that x-ray was not an 
osteopnyte? 


A. Yes. 
x * * 
Q Do you ever refer any work to any x-ray specialistk, 


x 


the experts in that field? 
4 Yes. 


Q To whom do you refer? 
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Specialists in Washington Hospital Center. 
Who are they? 
Dr. Augustin. 
Dr. Augustin? 


A Yes. 


Q Did you ever see any x-rays that he has interpreted 


of this lady? 
A. Yes, I have. 
Q When did you see them? 
On the 28th, August the 28th. 
On August the 28th of what year? 
B. "69. 
Q Did he report in that’ x-ray or did you ask for 
report from him? | 
A. Yes. 
Q pid he ever tell you, doctor, or did you see in 
that x-ray, any ee fracture? 
AL. No. 
Q What became of the fracture in that x-ray that 
was visible in the '66 fracture? 
B It was still there. 
Q Was it united? 
. No, it is not united. 
Q But I say, did you see an ununited fracture in 


that x-ray? 
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A Yes. 
0. So what you saw in that x-ray then is your opinion 
wi eB ununited fracture? 
A. Yes. 
Q Did you in any way form your opinion on what Dr. 
Augustin might have thought was the interpretation of that 


x-ray? 


A Yes, I have an opinion of what he interpreted it 


as, but Dr. Augustin didn't see the x-xays in '66. 

Q Oh, he didn't? 

A. No, I did. 

Q Well, if he had seen it in '66, you mean he would 
have’ had a different opinion from what he had when he didn't 
repoxt that as a fracture? 

b, I can't say what Dr. Augustin would say. 

0 Do you know this lady's occupation? 

A, Yes. 

What does she do? 


She is a nurse. 


*x* * * 
But she did tell ycu that she worked since the 
accident but to a limited extent? | 
AL. Yes,sixr. 


Qa Are you sure about that? 


That's what she told me. 
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And you wrote it down, didn't you? 
- A Ss. 
Q. You wrote it down that she wasn't able to do her 
full work. 


A. Full-time work. 


Full-time work. Only part-time work? 


Yes. 
* oe * 


October 10th she was admitted to the hospital? 
She was admitted to the hospital October 14th. 
Yes, but the October 14th admission wasn't re- 
lated to this accident, was it? 
A. No,no. 
Q Now, were you--what do you mean by she developed 
a--on August 21, 1969, this is just lacking a month and three 
years after this accident--she developed a syncope. What is 


that? 


That's a fainting attack. 
* * * 


Q So this fainting spasm--you did not attribute it 
to high blood pressure, did you? 

A. No. 

Q But you thought it might involve her heart? 


They thought that, too, at Cafritz Hospital. 
2 * * 


Did you find out what caused that fainting spell? 


A. 


that she was 


Q. 


A. 


Pain can cause fainting. 


Q 


that was from pain in her low back? 


A 


Q 


A. 
of her body. 


Q, 
long ago? 


A. 


Q. 


APP. 


There was no cause to find it. She said to me 


x 


in severe pain and the pain made her faint. 
. 


Ana that is what you agreed to? 


With negative findings. _f cannot dispute) that. 


And you don't-~you know what--you say now that — 


I didn't say that. 


Where was the pain that you... 


She told me she got severe pain in the lower part 


Now, didn't you say it was in her low back not too 


No, I didn't say that. 


* * ‘ 
i 


May see the record on this lady since October 


19th? It's an accident with a street car~--a bus, I 


A. 


witness? 


the record. 


Yes. 
| 
THE COURT: Now, this is not re-cross, sir. 


MR. SCHWARTZ: No, sir. 


THE COURT: Do you want to make her your! own 


SCRWARTZ: No, sir. I just want to Look at 
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THE WITNESS: Here is the. Washington Hospital 
Center. (Pointing to an entry as Mr. Schwartz looks at it.] 
BY MR. SCHWARTZ: 
How long was she in the hospital? 
She was in the hospital from 10/14 to 10/25. 


MR. SCHWARTZ: That's. all.’ 
* * * 


DIRECT EXAMINATION (By Mr. Hilton) 
Q Would you state your name and address, please. 
B. Sergeant Thomas Pp. Webb, assigned to the Fifth 


District sub-station. 


Q You are a member of the Metropolitan Police 


Department? 

A. Yes, sir. 

Q Were you a member of the Department on September 
27, 

Yes, Six. 

Q And on that date, did you investigate an accident 
between two taxi cabs, the Globe cab and Capital cab, on 
Wisconsin Avenue? 

A. That's right. 

Q Exactly where did the accident take place with 
regard to the streets jnvolved? 


A. Wisconsin and Garfield, Northwest. 
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CROSS-EXAMINATION 


Did you speak with that passenger? 


0. And did you ascertain from a conversation with 


her whether or not she had sustained any injureis? 


A. To my knowledge, I carried no injuries on my re- 


* * * 
| 
That concludes the Plaintiff's case, Your Honor. 
Plaintiff rests. 


THI COURT: You may proceed, Mr. Schwartz. 


MR, SCHVARTZ: I call Dr. Gunter J. Augustine. 


DR. GUNTER J, AUGUSTING 
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THE WITNESS: Here is the-Washington Hospital 
Center. (Pointing to an entry as Mr. Schwartz looks at it.] 
BY MR. SCHWARTZ: 
How long was she in the hospital? 
She was in ges Seon Ses. from 10/14 to 10/25. 


MR. SCHWARTZ: That's. all. 
ok ok 


DIRECT EXAMINATION (By Mr. Hilton) 
Q Would you state your name and address, please. 
A. Sergeant Thomas P. Webb, assigned to the Fifth 


District sub-station. 


Q. You are a member of the Metropolitan Police 


Department? 

A. Yes, sir. 

Q. Were you a member of the Department on September 
27, 1966? 

A. Yes, sir. 

Q And on that date, did you investigate an accident 
between two taxi cabs, the Globe cab and Capital cab, on 
Wisconsin Avenue? 

A That's right. 

Q Exactly where did the accident take place with 
regard to the streets involved? 


A. Wisconsin and Garfield, Northwest. 


App. 97 


CROSS-EXAMINATION 


Did you speak with that passenger? 


0. And did you ascertain from a conversation with 


her whether or not she had sustained any injureis? 


A To my knowledge, I carried no injuries on my re- 


* * * 
That concludes the Plaintiff's case, Your Honor, 
Plaintiff rests. | 


THY COURT: You may proceed, Mr. Schwartz .| 


MR, SCHMANTZ: I call Dr. Gunter J. Augustine. 


DR. GUNTER J. AUGUSTING 
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BY MR. SCHWARTZ: 

Q Would you state your nance, profession, office 
address and embracing in this single question generally your 
specialty in the field of medicine and your training and 
experience? 


A My name is Gunter d. Augustine. I ama licensed 


~ 


physician in the District ot Columbia. I am by speclalty a 
aiieiess certified by the American Board of Radlologsy 
1962. I am senior attending Jn radiology in the Washington 
Hospital Center. As such f ama partner of Des. Groover, 
Christie and Merritt, which is @ Department of Rediology here 
in tne Dist: My time in radiology is limited to 
diagnosis. I haye been in the District since 1 


* * OF 


Q Besides the Washington Hospital Center, your firm 


are the radiclosists for what other hospital? 


A Doctors! Hospital, Sibley Hospital. 

Q Did you have occasion or aid your firm have 
occasion to take any x-ray of Mrs. Laura E.Russell? 

A Yes, vie did. 

Q Can you tell us approximately what dates those x- 
rays were taken and for what doctor? 

A ne first x-ray was done on 8-28-65 under Dr. z 
Hosny. We x-rayed the right shoulder, me cervical spine and 


the lumbo-sacral spine, the lower back. 
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She was x-rayed om 10-16-69 and we x-rayed the 


right shoulder. She was x-rayed again on 10-15-69, ain from 


Dr. Hosny, and at this time the x-ray wes of the cervical 
: i: 
spine, the right breast, the skull and the pelvic including 


both hips. 


Q Dr. Hosny, for whom you made the x-rays, dd I 
| 


understand was the attending physician who was looking after 
Mes. Russell? 

A I assume so yes, sir. 

request for x-ray examination was by him on 

her behalf, oy your firm? | 

A Yes. | 

, : . 

Q Wheat is the procedure in making a report of your 

finding, do you make a report of your finding to the doctor 


who reaucstea the x-rays? 


A Yes. 


Q In this instance was a report made on your x-ray 
ines 
interpretation by x-ray taken by your firm? 
A Yes, sir. | 
Q Have you had occasion to look at some x-rays taken 
in 1965 by someone else? 


A 
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MR. SCHAARTZ: I would like to have the x-ray 
machine mace availaple, if ~L may, se that the doctor may look 
at the x-rays and interpret them and give his testimony to 
the jury. 

As he does so, please ask him to 
exhibit nunber. 
BY MR. SCHWARTZ: 


~” 


Q As you refer to each x-ray, refer to it by number 
You are looking at Plaintiff Exhivit 


dentification. Wi3l you tell us, Doctor, what 


o be? It is admitted that that is an x-ray 


4pmit No. 7. 


laveral 


5 


-It shoxs the bas 
Tnere are seven segments or seven bodies. I think the 
interest in this particul . is where this and this points 
to a calcificati he lor t P.e-5 This is a 
term that 

Look close. it is round and very 


ana it is very sherp 4 ’ ce There are minimal 
protrusions, minimal spurs of the body of the fifty and: the 


body of the sixth and also the cay of the fourth. This 


calcification is immediately adjacent to this body, but it is 
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not pars os this body. There 1s I probably have tc say some- 
@ye cervical spine is net only a piece of bone. 


y 


es, you have the spinal cord coming in here and 


sping! column with the cord inside surrounded by 


ligaments. Yeu have the musele attachment and this 4s what 
males you do this and what 
Nov in the case of injury, suppose 24 
injury, you will also injure these soft tissues. The: 
ligaments tnatv you cannot see in the ae are injured 
pecause you ago not have any caleiun. You cio 20% have a pone. 
If you have an injury, you usually have a hematoma, biood 
This will pe evidenced by 
lines and in front of 
line nere which is in its normal posi- 
nich would tell us as radiologists that 
collection of bicod or fluid in vhis particular area. 
This caleification her 


this calcification is in the ligament that runs from 


down to the sacrum, to the dorsal arca to the lumber 


You see calcification in this area reasonably often. : We also 


see calcification in the ligament in the pack. 

is also Plaintiff No. 8. It was 
Gone at the same time, the same Gay. It is done with the 
nead Flexed, extended up, and it shows you exactly the same 


findings. 
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Now we go to exnidit, Defendant ixhibit No. 1 and 
this is an x-ray that was down in the Hospital Center, 8-28- 
69, three years later approximately, and this shows you the 
same calcification in the same area completely 

then x-rayed again on 10-15-69. This is Defendant 
No. 2, and again this calcificat: 
there has been no chanse from 1966 vo 1969 in the three-year 
period. 

Again as I stated before I believe this is a 
significant calcification in the anterior longitudinal 
ligament. 

Q Is there any evidence, Doctor, of any fracture 


any portion of the fifth cervica2 vertebra or any ovher 


LI coulda not see any evidence of fracture, no. 
Q Now does this caleifi Cee which you see present 


in all of those Pictures, does that have any relation to any 


trauma ? 


A No, sir, because we see it certainly without trauma 


and without injury. 
Q Is it the sort of thing that nas any real signifi- 
canee to the comfort or discomfort of patients? 


A No, it is so insignificant that we usually do not 
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Q Did you make @ report of that general nature, that 


there was no evidence of fracture when you made your report to 
rey 


Dr. Hosny? 


A Let me read the first report, 8-28. I limit myself 


to the cervical spine only. ‘The cervical spine shows ne loss 


x 


the vertebral body nor the intervertebral space 


exception of the minimal narrowing of the ¢-5 and c-6 
spaces. There wre no cervical rips. 

Then the next cervical spine was on 10-15} No 
fracture or dislocation and the vertedral spaces nae momma. 
This is an A.P. This is a congenital thing. 

Q Had there been any fracture, Doctor, in 1966 in 
relation to the fifth cervical vertebra in reference! to that 
ealcification, that spot you see on the x-rays, would there be 


any further changes manifesting themselves on subsequent 


s, L think so. If you have a fracture like Let's 
say a fracture of a wrist, eae None will make an attempt to 
“ | 
heal. It will form new bone that first is not visable to 
an x-ray and then the bone will take up calcium to the blood 
stream and it will be visable and the fracture, the! same 
in the cervical spine. You see arene Saat 


| 
spaces here, where you have your discs. These spaces can be 
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instance. But LI see no sucn evidence 


on this exam: ton or on all of these x-reys. I think the 
fact there is no change in the x-rays from 1965 end 1959 is 


in my opinion against any inyury. 


In this particular inst: 2 ing these 


x-ra 


ys, would seeing this patient be necessary for 
you to come to a onelusion whether there was any fracture 
the 

A No, sir, because with the x-rays from 1965 to 1969 


se 


it is pretty dei 


* * * 


DR. KRISYOR ABRAHAM 


DIRECT EXAMINATION 
BY MR. SCHWARTZ: 
Would you state your full name? 
Dr. Kristof Abranan, 


What 


you tell us briefly, our medical 
education, training, and if you have a specialty, 


deseribe it? 
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A I ama medical craduate and obtained my M.D. 
| 


diploma in 1952. I am Board Certified by the American Board 
| 


of Neurologists and Psychiatry in the field of Neurology. 


ay 


was in 1966. I am Board Certified in the field be 


lecrepholosy by the American Board of Electro- 


neepnelegrapnology in 1904. 
Are you on the staff of any of the hospitals in 
i ~ 
of Columbia? 
I am on the attending in the Was shington 
Center in Washington, D. C. I am on the staff of 
son University Hospital as an SESE Ian 


also on the staff of the Suburban Hespit al in Beit chesda and 


x * * 


Did you nave cecasion to examine Hrs. Laura ¥, 


1959, at the request of 


this an examination you made on October 17 
folloving an automobile accident or a bus.accident while she 
a passenger on a bus a few days before? 


A Yes, according to my reports. 
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on your examination -- or I will esk you 


this: What we le ultimate result of your examination as to 


whether there W 2 ing wrong with her from a neurological 
be Cc 


11, I have had no chance to see 
based on 
one examination and that is on October 17. nave not seen 
her before or arver. Recording to my report, and 
lean on my report’ very heavi ly, 
say her, that is on Octcber 17, 1959, 
museles of the neck, in the 
pack muscles of : She Gid have a bruised bluish 
area over the head approximately here (andicating) according 
to my report. That ! frontal te:nporal area 
pluish, slightly swollen and tender and was abo 
dollar coin. The rest of the neurological examination 
in the normal ranse. 
shat you mentioned, the spasm, 
the bump on 
as you could 
not an expert 
my gudginent 


origin of tha 
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Did you talk to this lady? 
At the time, yes, I did. 
Q Did she in telling you about this accident while 
she was a passenger on the bus ~~ that occurred I pelieve she 
not veil you that, in 19% 


In 3959, yes. 


three days later then? 


Y MR, SCHYARTZ: 
she also give : previcus accident 
accident ? 


According to my report, that is the consu tation 


and the first part of the consultation contains a 
obtzined usually from the patient or from other 


sources. Most of the time it is obtained from the patient 


and according to this chart she stated that she did have an 


aceident in 1955. 
g What, if anything, did she tell you with! reference 
accident that she sa! e had in 1956 about her 
symptoms that were referable to tue 1965 accident? 
Tie statesent I make in my charge & 
these symptoms nave cleared up 


the accident. 
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to the 1966 accident, tha 


DIRECT EXAMINATION 


BY MR. SCHWARTZ: 


ould you state your full name? 


My name is Dr. Samuel M. Becker. 
What is your office address? 
is located in the Hotel Section of * 
Sheridan Park Section reside in the Apartment Section 
of the Sher 
Q Woula you state your education, training and 
experience? 
A Going back to the year of graduating, 
in the year of 1926 from George Washington Un 
School. Preceding that I had a two-year pre-medical 


pital in Phijadelphia. I have nad 


D. C., New York Hospital and at a BOE ee in Pete 

New Jersey. 1 have been .in the actual 

in Washington, D. C. since 

in the District of Columbia, full medicai license in the State 
of Virginia, Maryland and New Jersey. I am a member of the 


various medical organizations such as the rict Medical 
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ssociation, American Medical Ass n, Indus trial He ical 
ssociation, Jacoby Medic SV 9 ; nember at the 
washington Hospital Center. L attend patients at Doctors 


District of Columbia and aiso Sibley Memorial 


How long have you been practicing in the District 
of Columbia? 
my it have been Licensed 
3 have actively engaged in 
Did you have occas. ny request a 
Laura Russell? 


Yes, sir. 


Did you examine her more than cence? 


Q wnen did you make your first examina ion? When 
aid you che second examination? 

A whe first examination of lirs. Laura Russell was 
made by me on November 9, 1966, in my office. 

Q Now directing your attention to your cx carad inetien 
in 1956, will you tell us about your examination in |1966, 
what your medical findings were on chat xamination? 


& Twill not state tv ‘ I will 


just ge right to the e camination and findings. 


Q Yes. You can tell us what the history she save 


took what is known as 


a previous } : his was essentially negative 


insofar as what she told me ne denies history of previo 


serious illness 0: 


as herein stated in this 


COURT: What day 


WITNESS: I examined 


40 an accident which tock place on Se 


27, which would be approximately five and a half weeks 


the accident. She stnted that on September 27, 1965, a2 
am reading from my record here thet about 7:55 a.m., on 
Wisconsin Avenue EZ 
BY MR. SCHUARTZ: 
these the things she told you? 
told me and it is taken down ty me in my 
own handuriting. I take the personal history in. every one oF 


Vv 


my cases I vant t ¢ It from > mouth of the patient 


texi cab which 
was involved in collision with another vehicie. She was 
not throwr the taxi cab into.the road; says, "Ie 
Knockea me plumb across to the other side of the seat and 


against I broke my pila 5 and cut my right cheek 


care then, did not go to any hospital. TI went to 


QO Watson Place, N. N., where I was taking care of 
irs. Wallis, and I worked (as practical nurse) until about 


The night nurse whoin I relieved put me to bed; I 


nave not been able toe work since this: accident." 


' 


4. 


She then also told me she"went to her own physic oR Dr. 


Hedelian, on the following day, September 23, 
injury involving the face, the 
shoulder, chest (rib case) and the back So She 
erior thorax). The left shoulder was als so bruised 
examinations 
chip fracture of the second 


fracture of the seventh rib (in the right posterior—latera 


chest ars "T was very dazed and shaken up and nervous 


ordered me to @ eG. maid attended me, and I went back 
to the doctor twice a week; the morning after this accident I 


tc get out of bed withous help. Iwas very sick 


after this accident. I now 3 ir I have a swelling nere 


(she points to the epigastric area) a tight motted feeling. 


I nad a violen> heedache last weekend; I need help in getting 


in and out of bed Last Monday, I reached over to get a pan, 


Now she also 


me that apices three tiaes @ 


t 
week in the out-patient department of the George Washington 


University Hospita (neat to the back and the spine, and she 
also carried the left arm ina sling. She mentions the 
chipped vertebra in her neck as causing her to have severe 
sick today when I was getting the physio- 
Monday." 
end of the guotation of what she told me. 
the examination. 
Q you tell us about your examination, Doctor? 
We are still back in 1965? i 
A 1965, about five and a half weeks after the 
accident. 
THE COURT: Excuse me, Mr. Schwartz. You wiil 
give the reporter a copy of this report, will you not? 
MR. SCHWARTZ: Yes, sir. | 
THE WITNESS: Mrs. Russell is a 49 year old white 
female. She walks without assistance or support. There is 
no eruteh or cain. The gait is normal, being without lin 
she complains as I stated. She 
ing somewhat nervous and/or tense, perhaps 
ive, and she may be in some moderate pain as she 
examiner. She hears the ordinary Spoken 


voice without difficulty. Her weignt is 158 pounds, height 
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i i inches in stocking feet, and the olood pressure 
the nigh of the normal (1/100). 
Examination of the hcad and the face 
time. By visible I mean 
somethin which one can see 


She said that she nad violent headache. 


she now mentions that she has a fear of Gamage 
= | - 


of the right eye. She wears wlasses. iL checked 


the forehead, and the scalp, and especially the right cheek- 


pone area which she tells me was lecerated (did not require 


sutures) in this accident; the findings now show no injury, 
no cosmetic Gefeet, no scar or cist figurement 
test (for equilibriation) is normal. 

While the curve at the 
normal, all motions are PY: L od 
some muscle spasm, but just how: 


ntvary oven for questioning. It may be 


protective on the part of this patient. ROS BOS and 


palpation of the cer evical spine is pain producing, < and stress. 


strain maneuvers seem to eecentuate the pain compl 
She carries the left arn (left upper MeL ina 
sling. Examination of the upper extremities, right and left, 
with especial reference the lel is now negative for 
indings, weaknes % motor, thermal, 


vascular or sensory impairment, 
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sed and palpated. — There appears to be an 
stance here, as I view it. There is 
nsion of the distal interphalangeal joint or t 
left middle finger, nov present on the right middle finger -- 
this is not related to this accident of 9-27-65. 
She also complained of oss at the lower thoracic 
spine area in she midiline of the back; with the excepticn of 
ndings nere are negative for injury; L 
chest wali, the ribs, and with the exception 
of her compieint of pain -- I think there is a fear circuin- 


stance neve -- in the Gorsolateral right ri the level 


pa ars os 


s 


of the 6th to 8th ribs, the findings ar sents y negative 


volunteers information tnat she haa 
fibroid condition about 
even years ¢é I inouired concerning injury complaint 

involving the lowermost part of the back, the pelvis, hips, 
buttocks, and the right and left lower extrem 
out of this accident, and she replicd in the negative. 

Q Doctor, did there come a time after that thav 
made another examination? 

A Yes, sir. 


Q What was the date of that last examination? 
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A I examined Mrs. Russell again for the second time 


on November 7, 1969, which is approxisately Just about three 


a ms 


“ears after the first exainination, three years less. 


g Did you attempt or did you have an appointment for 


her to be examined at a time prior to that time or shortly 


pefore that date? 

A I did not hear the question 

so nave an appointment, which she did 

not : in carlier examination prior to that 
November ? 

A Yes, 8s: But LI have a notation here that -- yes, 
I heave a notation her that she was 3 e was ‘ain accident 
on October / a J, in which she + a passenger in a D.C. 
eee bus, that re was then a patient at the time of the 
examination that was schedul eI 2 OW ington Hos pite al 
Genter, a patient there, 
supposed to see her, but the patient vy. in the hospit 
I Gia not go for the examinaticn because she was hos pitalized 
and I did not cali on her at all. 

Q Until the date in November? 

A Until I examined her November 1959. 


a 


Q Tell us about November 7, 1959? 


ips. Russell was made by me in 
Mr. Russell 
accompanicd n: 2 to the office and he rema 2ined present 
during the taking of the history and during the physical 
examination procedures. + tat at o talked with th 
films which were 
cident of 9-27-56. I 
nave also reviewed the X-ray films on November 17, 1959, the 
av the Washington ital Center on August 23, 
1959 and on October 15, 1959; this revlew of these filins were 
> X-ray department of 
the Washington iio ospital Center, they reviewed these films with 
me on 11-17-69. I have also personally examined and revicwed 
and inspected the records in the record room of the Washington 


Hospital Center on 11-17-69 (Hospital record No. 11-50-32) 


(admitted into the al on October 4, 1959); she was 


hospitalized there for a ten day period in the care of Dr. 


Hosney. 


Q WLLL you Jl us abou tory you got from 


her on this examination? 


A Through the examination of November 7, 19659, ny 


sezong tlie I was able to examine Mrs. Russell, she now tells 


me that she was in another accident which took place on 
October Mt, 1959, “When I was on a D. C. Transit bus ach 
yas ina collision with a car, and it knocked me out of the 
seat and agains > metal part of the seat, then chrow me 
pack into tl seat Iwas taken in an ambulance from the 
accidents to the Emergency Room or the George Washington 
Hospital, but they did not 
there; my husband came and got me and took me froin here in 
his é the Washington Hospital Center, ana I was then 
admitted thé in the care of Dr. Hosny. 
the hospital for the next ten days, in his care. I had the 


v 


same injurics I had in the 965 accident; had the whiplash 
and the chipped vertebra. I was also examined ana treated in 
the hospital by Dr. Abraham who was called in by Dr. Hosny." 
"Tt left the nospital or October 24, 1969, and since then 
have been going to the office of Dr. Hosny two or three times 
a week for therapies and for injections into my neck, the 
shoulders, and my back. My last visit to him was about three 
adays ag I make the calls to his office in the evening, and 


Tam due there again this evening (November 7, 1959). I have 


* 


never resumed my work as a practical nurse since the acciden 
of 1965, At that tlmne, I was working as a practical nurse 


for Mr. E. G. Wallis, at 3900 Watson Place, Northues¢; worked 
~ . 


there from June 


Guo 


1966, until tne aceidens of Septem 
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yuoting here. 


"pr. Hosny 


T had been 


or once &@ 


in a sling 


Sup 


Cetover 


with the therap 


Then I 


came into my case in July 1969. 


getting thera 


month from Dr. 


for three months 


tent to the exaninatic 


Up to 


chat 
pies from Dr. Wise, until he 
Also getting therapics 
Haldeman. 
after that accident; 
port bu 

1, 

The examina 


The 


ae Ym} cs ee 
voOLS a 


mination, November 


lirs. Russell is up and about; walks 


wh 


crute 


Nee 


vr 


sac 


tion. She is 


We 


removed this 


the examinat: 


ion. 


" 


Her weignt is 


the blood pressure readin, 
a rational and well 
perhaps 


and/or tense, 


culty. 


arving a rib corset, 


examination, and replaced it 


sistance (no cane or 


collar, tne 


replaced it following 


anda she 


followin 


Ro 


153 pounds, height is 65-3/1 


‘orlented , 


nervous. She 


She wears: ¢ 


about every 


I had carried 


tne examina- 


essentially negative 
ry evidence of recent or old origin 
The response with the Romberg Test (for equilibr dation) is 
normal. The eyes do-not show injury evidence of recent organi ¢ 
origin. 
The curve av t! servical spine im S me as being 
Within the normal, although it may be 
straishter than one mient expect, and 
weavings 
been wearing s! this ncent accident of about three 
weexs ago. I note that sne ngciou 2S815¢ t1 eflrorts 
fer motion in the neck, and she now claims “terrific pain" 


with the least manipulation and palpation about the cercical 


pine (neck). This pain is J 1e beck of the neck, not in 


the anterior part (front part) of the neck. This “terrific 
complaint also applies to the shoulders which she says 


now having mach pain; the motion range he 


LO 


4. 


jously restricted by the Bees (she ras 

my per 

motor, thermal, va la; p sensory iinpairinent, and no 
atrophy or weaxness, in elther the right er the left upper 
extronlties at 
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shis time veferrable to the 


is exa mination), entially negative, except for her 


thas py 


complaints of sorrifiie pain" This same finding applies also 
to the lumbar and thoracic Sp. : which levels she 
nav ins 
Neither the right or tne Lefs Lower 
or injury residuais atv this time; no finding cf motor, 


vascular or sensory impaimacr 


pportive hose about either extremity av 


rgeview of the Vashincton Hospital record No. 
on Nevember 17, 1959, in the hes pital record room. 
This record 4g that Mrs, Russell was ee into the 
hospital on ( 1999 in the care of Dr. Hosny, and 
arged from the Nostra on ee tober 24, 1969. 
Q Did you have occasion, Doctor, to review & 
salen in Octobder of 19 é ones %: agein in August of 
1969 or about thar Wd again X-rays taken in Cetober of 
19 
Q Iwill asx you, Doctor, did any of those Xevays 
with reference vo the cervical area or the area of the neck 


show any presence of any 
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A Tn my opinion there wa fracture. There was 


3 Ses 


ever any fracture and the diagn fracture of the 


in the report of Dr. .Hashimn was 


was negative? 


correct. 


in your observation of the X-rays have 
any body imnediately off the fifth 
an ! 


no body off the fifth cervical yertebra. 


in the anterior 


stecpnyte. 


Q 


A that is a little bone subst 5 is 2 
e 


bone. It could be called a ificatioi But ther 


certainly no fracture. 
Arc those things, Doctor, related or nee Shey not 
related to trauma? 
A Ney the result of trauina. 


Q i by ma you mean what? 


the result of an injury. 
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Q Now om your examina¢ion, Doctor, out < 
in Movember of LOO’ j a find any objective ing which 
would point to che fact that s id a jury 3 bed to 
the accident of September of 
£ L have reference 
Q Your second exami 
At the second cxamination it wa s my oplnion 
rising out of this initial accident in 1965 
clearea up. 


nd 


you saw her in 1966, 


mination. 


the symptons and complaints of this 


and the X-ray examination findings which show @ 
of the fifth cervical vertebra and an undis plac 
the right seventh rib (X-rays taken two to three da 
indication ‘of the force of the injury 
shaking up waich this woman appears to have § sustained in 
residvels suc 
cosmetic defect about the Lent cheekbone area, and at this 


injury Q her fear of detached 


rad 


fin 


retina in the right eye. 
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had violent headaches, ail the time 


since this accident. The fact th 


come and go, not present all of the time, would indicate that 


there: may also pe ‘some other underlying factor, be it, emotional 


and/or psychogenic, as the explanation of such complaint; she 


tense and nervous and I do not Know Gefinite- 


is part and parcel of her usual 


or whether it stems fromthnis accident. 
took place approximately six weeks! ago, and 
pled and unable vo work since 


she told you? 


Based on wnat she told me. I would expect that 


@ tapering off at this time of the symptoms 


sing out of this accident, and that, another 


3-4-5 weeks should find that these Symptoms and complaints 


have resolved to a considerable extent, so that there will be 


if any, of such complaints. She will 


a minimal amount, 
continue under medical observation and care over the next 
eral weeks. It is also probable that she will contimue to 


from her working during time. It is suggested 


pe again checked (exanined and re-evaluated 
Cc 


a 


in another ten weeks from now (about February 1, 1967). 


ier examination you made 


Saba) 


take it from the, if I understand you correctly, 


@) When you made that carl 
at 


that 


without having seen the X-rays? 
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Yes, sir. 


sore Ss 


or 


we 


opinion by the receipt of 


would 


-rays with reference to wh 


talking about? 


} 
ce 


o 
io 


4 


Whe X-rays report as 


But I see now retvrospectiv 


UPL A 207 « 
SCILIARTZ ¢ 


NR. 


Hag 
WIND 


Ci 


= 
v 


telepnonc, i 


A 


ba 
de 


from the 


Is he a rediologist? 


.Q 


He practices in X-ray 


T 


+ 


Q 


second pase of your report the x 


it? 
I have it here. 


1a you read th at, 


f4nd my opinion w 
upported upon the formul 
~ated repot over tne 


accept as being 
Qo 


ssociated witn the - 


office 


bese 


believe you do have rigs 


oo 
aw 


pase 


ation cf my 


= 


'pnone 


a correst 


~ 


av you 


1956 acei- 


that was not a correct 


F doy eyce 
wWLoness. 


EXAMINATION 


to you over 


come from? 


of Dr. Hashim. 
maminations, yes. 
the 


it at the bottom of 


Pay report as you obtained 


App. 125 


i 
oe 


Yes. It says here and I wight for clarifi ears 


also say chat nave here with me the same report which was 


she handuriting of my office nurse. I have it here 


x 


ana this is the Zollowing report. 
| 


Cervical spine: mall chipped fracture from the | anterior: 
most portion of C-5. C-5 means the fifth cervical vertebra. 


No other fractures of the al 3 2 Then comes the 


dorsal spine, normal, he rib cage, there is an undis placed 
fracture of the right seventh rib posterial le rally and no 
other rib ¢£ sures and no evidence of inju he under- 

lying lungs 

Mat concludes the report taken py the nurse in 


from Dr. Hashim's office on October 1, 1955. 


you do not agree 


MR. SCHNARTZ : that was Dr. Ha ashim's 


opinicn. 
BY MR. 
Q 
you ere nov presen 
at was telephoned to your office from Dr. 
so far as the chipped fracture of the fifth cervical 


vertebra is concerned? 


“ 


That is correct. I am nov in agreement with iv. 


Q 


Assuning for 4 


moment, if you will, that Dr. 
: ‘a 


Hashim was 


been brought here to say 


assume 


You know 


Q 
fracture 
occurred, 

A 
strain or 
Q 


A 


chat area 


Q 


pulled away, 


eperesy 4S eyy 
asounpe lon 


better 


MR. SCHUARTZ: Just a moment. Dr. Hashim has not 


his report. You cannot 


<a 
ave 


Ws COUNT: Do not make these speeches, Mr. Schwartz. 


‘shan that. Please do not do it. 


BY MA. 


HILTON: 


Assuming for the mo:nent shere we 


could you tell us that 


could 


cause 
Tell us how. 


A direct blow, a force, a trauma, a direct blow to 


But in this instance tne chip could nave been 


Doctor? 
insvance. 
the informat3 


ot that assunption is incorrect. 


Tre COURT: Doctor, you are xpert. You know 


-1 question is put to you. You are asked to 


App. 127 


assume tne accuracy thereof. If you have an answer, then make 


to assume those facts. 


of the neck or 


a oc frontvard. 
Wich sufficient force 
teached to a tendon would 
that be correct? 
the mechanics of it. I have 
secn Lt. 
Q You nave never seen such & fracture ? 


A L have never seen a fracture of that type. 


* Ok Ok 


DR. T. WILKINS DAVIS 


* * 


DIRECT EXAMINATION 
PY ER. SCHYARTZ: 
Q ; Would you state your full name, address, medieal 
education, training and experience, specialization, Af any, 
and your training in that specialization? | 


is Wilkins Davis. I was graduated: from 


Collee of Medicine in 19%5. I completed 
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an internship and a residency in radiology av Freeanan's 


Hospital. Subsequent to that I attended graduate school 


of Pennsylvania where I spent two your 
graduate school and cane back to Hovard 
University and I am now associate professor of redgiolosy in 
se of Miedicine. I nave vay own private practice and 
ry several clinics 
Memorial Hospital. 

Q What specifically is radiclogy, 
specialty ? 

A Giolog specialty which uses X-rays and 
other forms of ioni - padiatilon and Giagnosis in treatment 


Q Dic you at my request have occasion to examine some 


-ray films that were taken of irs. Laura E. Russell? 


placed them on the poard. I have placed 


four films which nave been marked Plaintifrr 


X-ray films that you have e2 n 5 my 
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ixe you to give us your interpretation of 


ing them in any order which you think 


for the jury's understanding. We 
interested, Doctor, in any object which is 
4 any abnornality 


ith reference to 


shown on the vert 


~ 


hown h she arrow on the two exhibits 


oo 


whieh are these two X-ray exhibit 


of the plaincifl, S$. 
A This first X-ray examination is one of the cervical 


which was made on 10-1-66. ‘his examination was made 


10-1-55. This examination was made 
@ That is the X-ray marked 
A And this examination was 
ations show a simll osteornyte here s SH ghtly 


ef and slightly peliow the fiftna cervical verteora. 


seen in this examination and it is seen here and ait i} 


present here. This has the appearance of a caleification. 


If we were to consider this as a fracture, we would this is 
| 


fracture but an old fracture for these reasons, 


a U 


cook this small segment of bone and tried to 


at the lower end of the adjacent vert pra, 


the two pieces vould not fit. In any fresh fracture you do 
not have a problien the pieces together. Taking 1¢ 


just after you break not have a problem of 


App. 130 
thom. If you take the thick econ and put it dcown 
and then chis end would be altcred and they just do net 
reason is if we assume this is a fracture, 
then over a period of time some healing must take place. If 
you conpare 
examination made in 1969, there 
seneral 
the bone. 
In light of your testimony, Doctor, do you have an 
object to which I am pointing 


has been referred to by someone as a Tract 


do you have an opinion whether that 1s a fracture, the thing 


you describe in all these photos? 

A This is not a fracture and it is not an uncomnen 
thing. From about 50 and beyond this is commonly seen in 
that region, This is not uncommon, 

Q Do they require any treatincnt or do they Gave off 
aay sympt ons ? 

A hs fav as I know, they are asymptomatic. But 1 


get into symptoms. 
omatic you mean without sympvos 
That is right. 
g Do you have any Coubt in your mind. as to the fact 


that it not ea Lactor? 
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There is no doubt in my mind. 


* * * 


MR. HLILON: We have no objection. You may play it 


for the jury. 


Tie RTL Bring in the jury and put them in the 


ladies an@ gentlezen, you were excused, and in the 
interval there we moss a loud speaker here. That is 
supposed to ve a recording of @ conversation betueen the 
Ostwalt of the Globe Cab Company, and 
occurred on the 20th of September, 1956, by telepnone’ besween 
the plainviff and lir. Ostwal’ S that a fair statement? 
BR. BLLT CY: night say. 


dentify her voice on this recording and we have no objection 


to it being: played. 


The recording: 


"This is Ostwalt interviewing Mrs. Laura Russell 


on 28 September, 1955, at approximately 11:55 a.m., 


: | 
concerning an ent which occurred on Wisconsin and 


Cc. on 


Septenber 27, 19 nv approximately 6:05 a. m. 
uSsSGii, do you understand 
is being recorde 


400 


45K It is 
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"OQ Is this recording bein; 2yed with your 
permission? 


"A ‘ es, I guess so. You 
want to te 

"Q Well, yes, you know this recording is being 
made with your permission 

uf I know 2 recording. 


2105 : sing made wit ux mission, yes 


If you want 
Thank you. 


“ould you give us your full name 


Avenue, 


552 Alabama fvenue. 


And your telephone number? 


561-5037. 


What is your occupation, please 


nurse. 
Where do you work at? 
I amon duty 


Place with Mr. &. 
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1965. 
t about what tiie? 
Around five minutes to eight 
Where abouts, could you give us a place? 
On Wisconsin turning into Garfield Place. 
Where were you at the time of the aceldent? 
I was in the back seat of the taxi. | 


i 


Gid you say, you say you fell down 
mocked me, it seemed like 

knocked our cab the way around. We were headed 1 
toward town, down towards Georgetown and it knocked x 
on out of the back seat m on the floor and I press 
tnat is when my head hit the door and broke my glasses 
and this xnot on my head and all this big pouch up under 
my eyo and over my cye mowed it hurts my shoulder and 
Zi have not becn able to get my hand up to my head. t -- 
and I ain deathly s at my stomach. : 


Ba I see. 


I know a bey kept asking me if I was hurt and 


ying I don't know. So he got out I 
tremiic. = asedon know. All I know I guess 
vim too. And then next thing I know when he 


tried to get me up and I get myself up. 
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co. Did anybody make any comment at the scene 
that you heard, the other driver? 
aN No, nobedy, re than this cab driver. 
ery concerned about me. 


es, you told us that. 


. 
Then a policeman came and got my nane and 


ywancead to know if I was hurt and wantea to know if I 
wanted to 
wa. What is all right. We just want to get the 


facts of the accident. And you cannot add anything else 
7 


All right. 
"Wave you understood all of these 


srs. Russell? 


Yes, I know I have to get a relief nurse to 


*Q All right. Have you understood all of these 


questions, Mrs 


concluded 


* * * 
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5 | 
MR. SCHWARTZ: I have-no more oral witnesses. Il 


What are they? 
| 
WARTZ: The clerk has had them. Those are 


at go With the University Hospital. 


* * * 


THE COUR?: I deny it, sir. Has anybody any 


prayers that they desire? 


MR. HILTON: I understand the Court will aie the 
usual instructions. I do not have any special prayers. 

VHS COURT: If you nave any particu! 
interested in, you don't have to write them, you can just 
.give me the number. 


* * * 


AFTERNOON SESSION 


1:45 pem. 


MR. SCHWARTZ: I wish to offer in evidence the 
records from Mr. Charles S. Wise, produced by the George 
Washington University Hospital, the medical records custodian, 
two excerpts from his notes, from the notes of charles Ss. 


who if Your Honor will. remember Is a physiotherapist to 


whom she wens in Gctober and November and December of 1966. 
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As of December 14 there eppears this entry which I 


“7 


wLll show counsel before offering it and also another entry 


THE COURT: You may show counsel. 
ma 


Under date of December 14+, 1966, 


among the records of Dr. Charles S. Wise 


nder date of December 30, 1966, it says, "Pa tient 
hes returned to work as a practical nurse." 
Now if Your Honor please, I offer into evidence what 


has been marked as Defendant Exhibit Ne. 4, for identifica- 


of Columbia. It is dated April 13, 1966, for 
the calendar year 1955, purporting to bear the signatures of 


Roy Joe and Iaura oS. Russell. a is certified by them and 


declared under penalties provided by the law that returns 


including accompanying schedules and statements has been 
examined by them and as to the best of their knowledge and 
belief it is true and correct and a complete return. I 
offer this in evidence. 
THE COURT: With no objection it is received. 
(Defendant Exhibit No. 4 was 


reccived into evidence. ) 
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MR. SCHWARTZ: This, ladies and neaticmens 15 a 
of Columbia income tax return, all ofwhich r ain Sure 
familiar with, printed form D. C. Income Tax Reurn, 
| 


labeled Form D-40, used by the District of Columbia, reporting 
‘ eo 


in this instance the D. C. 1965 individual income tax return 
of Rey J. and Laura E. Russell of 552 LaBaumb street, Se ae 
Washingson, D. C. It shows the occupaGion of Ncy J. Russell 
as construction. It shows the wife's occupation during 1965 
as housewife, and it shows the earnings, the total gross 

earnings of both of them to be the sum of $7,531.02. It 

shows the W-2 form attached to it in the Acne $7,521.02, 


| 
amount reported as income as paid to Roy J.iRussell 


by the Howard Concrete Compeny, South Capitol Street, It is 


put on with a rubber stamp form. I cannot see whether that 
is § St y wnat street it is. It shows no income for 


nursing to Mrs. Russell for the year 1965. I offer this 
into evidence. 


it has been received. 
* * * ! 


L am sure that I might have. 


mx COURT: I am assuming there is no special 
| 
prayer from anyone. 
- sorne 4 
MR. SCHYARTZ: Except with respect of course to 


failure to call a witness. 


THE COURT: Who is that peculiar witness ? 
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MR. SCHYARTZ: Her husband is one. He is 
peculiar witness to know about her working. 
eavally available to you. 


IRQ. SCHVARTZ: He is not permitted to testify against 


THE COURT: You can call him. The D.C.Code provides 


that he is aicompetent but not, compelkable witness, 
MR. SOHMARTZ: I cannot call him because he 


privileged, The obligation is for her to produce hin. 


THe COURT: IL deny it and you can.take exception to 


MR. SCHIARTZ: Do you 4 Your Honor, I have a 
right to comuent about the fact? 
TH COURT: Not if I deny - I give the prayer, 


you would have a right. rx I do not 


My point is under the case of -- 
the mere fact the 
person Knows ¢ne nar Yr adi scoss necessarily in and 
facto make them available 
nothing here that would make it appropriate nere. 
MR. SCHVARTZ: Ycu see, a spouse of a party cannot 


be compelled to testify as her husband. 
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L heard you the first time. I still 
understand it. 
MR. SCHWAR There is another fact. There are 
| 


cases with a witness peculiarly available to both SEETS 2 put 
the burden of producing the best evidence to SII 2 


proposition is on the plaintiff and if a better evidence is 


available, it is the obligation of that party to produce the 


evidence available, produce the vest evidence. 
THE COURT; I do not know that that applies! to what 


we are talking about, but you are protected on the face of the 


: = rf | 
record anyway. Is that all you have, Mr. Schwartz ? 


MR. SCHWARTZ: Yes, Your Honor. 
MR. HELBON : ™nere is one other thing I would like 


to get clear. There has been some testimony that Mrs, Russell 


told the cab driver she was in a hurry. There is no evidence 


contributorily negligent in that action. I 


| 

As | 

assume there will be no argument to the jury that she 
| 


the cab Griver to hurry. 
Wr COURT: I think they can argue eyenine in the 
ease. Are you interested in having this husband here? rte 
you are, { wiil give you a chance. 
MR. HILTON: No. 


THE COURT: Would you waive the privilege for Mr. 
: | 
Schwartz if he called him? 


HYARTZ: LI would like to call him then. 

THE j For shat purvose? 

Ma. ¢ fART fi12 1 i I want to ask him 
something about generally whether or not he was living with 
his wiffe during; this perlod. 

TH COURT: There is no claim for loss of 
eonsortium. 

WR. SCHHARYZ: But his opportunity .of -~ 

mie GOURT: Make ea proffer, piesse. 
MR, SCHWARTZ: Here is e men by living with his 
wife during the period since the eeciaent, he 4s in a position 


+9 Imow vhether she vas employee or not. He hes not come 


aba 


ror 


~~ 


forwerd to testify. He could represent whet would be an 


excellent or corroborating witness 
could check for such corroboration 


s to the plaintiff anc I 
+. Ido not think I sm the 


one thet should be compelled to cal. him, I just meen I 
might call him under the circumstances where I am sure he 


eness, except he 18 
not & party. 


THE COURT: Dmder the rule you would have a right 
to cross exsmine him, Furthermore, woule not any test inony 


the husband might give es to her employment be hesrs2y? You 
have hed the benefit of the income tex returns. 
(in open court) 


(Closing arguments followed.) 
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The above-entitled matter came on for furt cher 
trial before HONORABLE RICHMOND B, K&&cn, United States 
District Juaze, and a jury, at 10:00 a 
* ok 


& 


= 


DINGS 


MR. SCHWARTZ: Perhaps I could say in the absence 


of Mr. Dolonin what I aid want to tell Your Honor. I am 
doing this with the permission of Hr. Dolphin. Tnese are 
requested instructions Nos. 1, 2 and 3. 


THE COURL: Let me ask you this, Mr. Schwartz: 
We usually have instructions before we have argument. 


MR. SCHWARTZ: I realize that, if Your Honor 


The only reason I am bringing these into Your Honor 


x 


is simply to fortify my position on the record. Your Honor 


recalls I asked for the charge with reference to 1 and with 


reference to 2 and 3 and Your Honor ruled on these matters. 
TH COURT: I did not mean to part icularize with 

you as to | ana 3. I remember and the record will! speak 

for itself as to what occurred with reference to the husband, 


to be specific, av the time. 
| 
MR. SCHWARTZ: Your Honor indicated at that time 
I would not be permitted to argue with reference to the 


husband and I want to just fortify my position on the record 


and that is why I am presenting these. I am well awaire cf. 


LSi 
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the fact of wnat Your Honor says. I would not tender 
anything belatedly except to preserve @ point. 
THE COURT: I will let the record speak for 
itself. 
| MR. HILTON: I object to the requested 

instructions, Your Honor. 

THE COURT: 
record, Mr. Scenwartz. 

WR. SCHIARTZ: They are all denied? 


THE Counr: Yes. 


* *« * 


pee me a 


Ladies and gentlemen, socn it will be your duty 


to retire to the jury room, sclect your foreman, and 
determine the issues in this case. 

I am sure by now you know that this is an action 
py the plaintiff, Mrs. Laura E. Russell, for damages against 


1.03 
vis 


the defendant, Globe Cab Company » Gary Garnett 

Capitol Cab Corporation Association and Robert Lee Mills, 

for injuries alleged to have been sustained by her when a 

passenger in the cab of the Globe Cab Company, operated by 
Cs 


Gary Garnett Wiseman, was in a collision with Capitol Ceo 


i 


Corporation Association, Incorporated, operated by Robert Ve 
Mills, on September 27, 1965, at about 8a. m., at Wisconsin 
Avenue and Garfieid Street, N. W., in the District of 


Columbia. 


- = | 
-thve collision and 
resulting injuri.es amages were caused by the negligence 


of the four nuned defendants, and thet therefore, the four 


- ; ~ Os | 
defendants are liable to respond in damages, 


On the other hand, each of the four named 


| 
a@efendants deny 21) allevaticns of negligence or violation 
J g = & $ 


- s | 
of any traffic rcgulation made by the plaintiff agains~v 


Hach aefendent denies that the plaintiff sustained 


| 
and damages of the nature and to the extent claimed 


| 
At this point in your service you probably know 


that it is the duty of the Court to instruct you as to the 
| 


law; and furthermore, that you are obligated to follow those 


rules and principles. 


It will be my purpose first to deal with certain 
| 


general principles having applicability to most civil cases , 


and then turn to the law in a more particular manner 


to this type of action. 


ready said to you tkat it is the duty 


of the Court to give you the law of the case and it is for 
you to follow those rules and principles. On the ee hand, 
you, the memoers of the jury, are the Bole judges er one 

| 
facts. It will be for you to dctermine all issues of facts 


from the testimony adduced from the witness stand and 


reasonable inferences to be deduced from proven facts 
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in conformaity with your recollection the 
Counsel Lor the plaincirf and counsel for the 


richt to make what we call opening 


indicatin: y shase thncy hope will be 


ple to show-Sor thei: est 4. sides, and then at tne 


conclusion of tne ces ; sum up indicating to you what 


1 


pelieve, in fact they have been able to show for thelr, 
respective sides. Now this 

counsel. ‘he Court merely says by way of 

statements by counsel, whether for the plaintiff? or for 
defendants, Go not constitute evidence; and furthermore 

your recoliection 1 arlance with the recoliection o 
any counsel, vila: : ; : or the Cours 

facts ere concerned, it is your recollection which controls, 
not ours, for the simple reason that you, ladi an 


gentlemen, are the sole judges 


you are the sole ‘Judges of the 


follows that you, tco, are tne 


of the various witnesses wno have 
does this mean? This morely means worthiness of polief, and 
Go you dotermine this? You take into 
witness! attivude and demeanor upcen the 
presses you as a truth t 


ang circumstances concerning which he has 


lity to recall such facts and circumstances , 
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his vies or prejudice, if any be made manifest, and his 


interest in the outcome of the case, and then give to the 
testimony of each and every witness such weight as <i deem 
it fairly entitled to. : 

You are further instructed that if you SoeEe any 
witness, whevhor for the plaintiff or the a efendaent, ae 
testified falsely and knowingly as to 4a material fact about 
which he or she could not be im: then you may, ar you 
deem it wise to do so, disregard the entire testimony of 
such witness or witnesses except where you find it corrobora t+ 
ead by other credible testimony. 

Now there has been testimony in this case by 
persons who by virtue of education and experience have been 

to express an opinion. They are characterized as 


-expert witnesses. You will also have for your consideration 


t believe the question as to what should be done if you 


fing that there has been conflict in opinion between the 
experts called. First as to the expert, a person who. by 
education, study and experience has become an seuss Sa any 
art, scionce or profession, and who is calicd as a witness 
may give his opinion as to any such matter in which he is 


oy 


specially versed and which is material to the case. It 


should be considered and weighed by you like any other 
| 


evidence in the case. You are not bound by it if the facts 


upon which the opinion is based have not been established to 
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tion by the evidence. 

Now I move to the ond part, which I first 
recited so you, namely, what you de in the event you find 
there be ani ; he inion P experts called by 

various sides J his 352, aS I indicated to you, you 
find a eontlict in the testimony of expert witnesses. 
How Go you resolve thi By consideration and weighing the 
credibility and 
nave testifica, 
pinion, the other id > > case which favors 


pinion, and by using your own exper 


reasonable and intelligent people you 


must resolve that nfllet an etermine which of the opinions 
to accept aAccurace. 

Now as counsel have said to you, two of 
acfendants in this case, the Globe Cab Company and the 

ciation, are corporations. In the eyes of 

law 2 corporation is to be dealt with as fairly as if thet 
defendant be « person. In other words, in the eyes of the 
law a corporation is a person entitled to the same rights 
as any human be 

Now this is a civil action. In a civil action 
the burden of proct 4s on the person who asserts the 
affirmative of ciqit propesition. Here the plaintiff? claims 


that the defendants were negligent and that such negligence 
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was the proximate cause of the collision and resulting 


injuries. ‘herefore, the burden being on the person mae 


asserts the affirmative of the proposition, the burden is on 
the plal 4ff to prove by a preponderance of the evidence 


that the defendants, one or poth, were negligent, anda 

further, that such negligence was she proximate cause of the 
oLlision ana resulting injuries. | 

Now what do I mean by preponderance of the evi- 


dence? nis mé neans the most convine ing evidence. I 


use a homely example of an ola apothecary seale. You ‘take 


upright post and across the top there be a bar, and 
| 
affixed at each end of that bar chains drop, and appe see ed to 


shose chains there be a pan. If av the conclusion of the 


pan holding the evidence most favorable to the 
praintiff goes lower than the pan holding the ence most 
favorable to the defendant, then the plaintiff will have 
lsustained his or her burden. If, however, at the conclusion 
e case the two pans be equal, or if the defendant's pen 
lower because of the weight of the evicence on his or her 


of the case, then the plaintiff Will not nave sustained 


inis or her burden. So much for certain general pringi iples of 


ithe law which have applicability to most civil actions which 
| come pefore @ jury for resolution. 
| 


TI now turn to the law with ONS particularity 


to this type of case. Now generally you. are instructed that 


no presumption of neglige shate r om the oe 
happening of an accident. On the contrary, you start with 
sal presumption that all parties exerci due care. ma 
the case of a common carrier, meaning iL cab driver as 
a passenser, there is a daifi 1%¢ rule which I will recite 
for you & Litt late there be no contusion, th 
going to be a distinction & : efendant Wiseman and 
Globe Cab and the’ defenaan ap: 3] } 3 in that tn 
plaintiff in this case was a p ORS cab operated 
py Wiseman belonging to the Globe Cab Association. I 
further should instruct you that you may not speculates or 
ner the defendant was negligent or not. 
further instructed that a derendant or none of 


this cease is an insurer of the safety of 


to the defendants Wiseman and Globe Cab 
eueteg cnet Geflondants Viesoen and Glove C29 
you are instructed enat the endant Wiseman and 
Company were required by Jaw to exercise 


rrigse of the plaintiff 


that ordinarily imposed snose wno are not common 


This degree of care may be Gefinea as che highest degre 


care which would be reasonable under all the circumstances 


the particul Si ion. This hig egree of care doe 
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not make a -dcfendant an insurer of 
but it does require the defendant to exercise all — skill 
and foresignt within reason for. the safety of the Niners 
pessenger in his cab. As to Wiseman and. Globe, the 
therefore what would an ordinarily pradent taxi driver having 
the duty to sake the highest degree of care of his 
what would ne have done under all. of the ecuasican 
by the evidence. 
There is another principle of law meateh: ee 

pplicability to the defendant Wiseman and Smee Cab coapeny. 


That is the so-called doctrine of res ipsa Aeron | The 


law as to the common carrier in relation to it cS passenger is 
| 


es follows: 


The mere happening of the accident as shown by tne 


evidence in this case is sufficient insofar as Ties and 
| 
Globe Cab Company is concerned to give rise to an inference 


Ae 


of negligence on the part of the defendants, Wiseman, and Globe 


Cab. This is an inference wnicn you may, but are required 


so Gray from the evidenee. If you conclude wnat 


inference warranted, you may treat it as evidence of 
| 
negligence on the part of the defendants Wiseman and Globe 


Cab Company. 


° . | 
Now what is the ordinary duty of a motorist? 
Every person driving on a public highway must exercise 
| 
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ordinary re at all times to avoid colliding with any other 
person who also is using the highway and to avoid placing 
himself or others'in danger. 
others will exercise due care and obey the law, 
for that Li to exercise ordinary care. 
You are further instruc ted with reference to the 
duty to paincain a2 proper lookout. You are insvructed when 
a person is using or is about to use a street or highway 
either as @ Str! 2S the operator of a motor vehicle 
ne has a dut proper lookout and make reasonable 
observavions as.to traffic and other conditions which confront 
him in order te protect himself and others while using, the 
roaduay. What cbservations he should make and do for 
safety are matters which the law Goes not attempt 
regulate in detail, except it does place upon him the 
continuin; duty to reise ordinary care to avoid an 
accident. The-fact: that.oug. who; has-a duty toc dok testifies thaudie, did les’ 
but did not see that which was plainly there to be seen is 
of no. significance. The waquirenenes | the law are that 
’ 
who looks and docs not sce 
seen is as nogligent as the one who does 
Now negligence and liability are different things. 


In other words, 1: cy is made up of two parts. One, it 


may be breach of the old common law definition of negligence, 


which I will give you in a moment; or it may be by -breach of 
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a traffic regulation, cne promulcated for the safety of the 


community. That makes for negligence. 
Phen you have an additive, toleithervbreach off autyey 
or violation of a traffic regulation. Dees such breach or 
L Has, If =A 
violation of a traffic regulation, 9 was such breach ;|or 
violation of a traffic regulation a proximate cause of the 
If you find that there was a breach of the common 
law duty or a violation of the safety regulation and traffic 


regulation, and that such breach or violation was a proximate 


cause of the ac 22 


the, evidences’ gs. 2 10 Nas De Vsto7Ek oy a pecsonder! re 
| 

Now LI will define for you the common law defini- 
tion of negligence. What is negligence? Negligence is the 
aoing of some act which a reasonably prudent person under all 
the circumstarces would not do, or a failure to do ‘sorie~ 
thing which a reasonably prudent person would do under the 
same circumstances, and acvivated by those considerations 
which ordinarily regulate the Bones of husan affairs. 


In short, negligence is the failure to use ordinary care in 


she manageaent of one's property or person. You will note 


that the person whose duty is set up as a standard is not some 


exceptional person. It is not a person peculiarly endovied with 


ordinary 


or 
others 
for that reas 
duty to mai 

a person 


oy cs 
Ae 


either 


will exerc 


bit 
LS 


. 


eare at all times 


on Lai 


App. 150 
to avoid colliding with any other 


hichway and to avoid placing 


others in 


ins truc with reference to the 


y lookout. You are insvructed when 


about to use a street or highway 


eas the operator of a moter vehicle 


keep proper lookout and make reas cnabie 


observations 'o traffic and other conditions. which confront 


him in order to protect himself and others while usSins, the 


yoaduay. What cebservations he sheuld make and do for his 


own safety are matters which the law does not attempt to 


in detail, except it docs place updon him the 


regulate 


ner 
Lins 


continu duty to exerelse ordinary care to avoid an 


accident. The.fact; that. one. who: hgas’a duty tocldook: testifies that che, did lew 


put aid not see that which was plainly there to be seen is 


of no. significance. 


The requirements | e law are that one 


wano lcoks and does not see that 


seen is as nogligent aS the one < not look 


Now negligence and liabilit things. 


In other words, liability is made up of two parts. One, it 


lisence, 


may be breach of the old common law definition of neg 


which I will give you ina or it may be by breach of 
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a traffie regulation, cne promulcated for the safety of the 
community. } makes for negligence. 
Then you have an additive, tocithervhreachk otvautyy 


or violation of a traffic regulation. Docs such sneees or 
violation of é aeffic gulation, or was such breach! or 


violation of a traffic regulation a proximate cause of the 
If you find that there was a pecan of the common 
law duty or a violation of the safety regulation and eraffic 
regulation, and that such breach or violation was a eeaee 


cause of the accident, then you would have HSSOESGE SESS 


the.evidences’ 2.5.25 2 
SRC S 
Now I will define for you the common law defini- 
tion of negligence. What is nee ieence? Negligence is the 
doing of some act which a reasonably prude nt person under all 
the circumstarices would not do, or a failure to do “sone- 
thing which a reasonably prudent person would do under the 


2 a 


same circumstances, by those censide rations 


which ordinarily regulate the conduct of human affairs. 
In short, negligence is the failure to use ordinary dare in 
she manageaent of one's propert ty or person. You will note 


that the person whose duty is set up as a standard 5 not some 


exceptional person. It is not a person peculiarly endowed with 


ualities of perfection or an exceptionally skillful person, 


put is a person of reasonable ordinary vrudence. 

Negligence is not an absolute term, 3 a colat: one. 

Inasmuch as a reasonably prudent person will react differently 
ferent pen orristences and the amount of care he uses 

will vary in direct proporvion to the danger 

4nvolved in his uridertaking, it follows in xercise of 

reasonable care the amount of caution required by tl 

veries in acco > with the nature cf the act, 

ship of the parties and the circumstances 

is done. An act of negligence under one set of conditions 

might not be negligence under other conditions. Therefore, in 

londer to arrive at : sh EL e ask wnat conduct might 

have been expected i : j ina prudence under the 

same circumstances. Our answer.t at question gives us the 

eriterion by which to determine whether ox not the evidence 

before us proves negligence. 

I now will define for you proximate cause. The 
proximate enuse of an injury is that cause which in natural 
and continous2 sequence, unbroken by any ci ficienns invervening 
cause preduces the ; ng without waleh the result would 
not have occurred. ‘it i efficient cause, 


necessarily sets into operation the factors that acconplis 


the injuries. It may operave directly or by putting inter- 


vening agencics in motion. The proximate cause of an ac 


is that cause without which the accident would nov have 
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does not mean that the law seeks and recog- 


proximate sce Of an injury consisting of caly 
one factor, one .set, ara one element or circumstancec or the 


P 
conduct of only one person. To the contrary, the acts and 
omissions of tyvo cr more persons may work concurrently as. 
causes of injuries, and in sucn a case each of 
artieipating acts or omissions required is re; Saree in 
proximate cause. When a negiigent act or omission 
of two or more persons, whether committed independently or in 
the course of jointly directly conduct, contripute concurrent - 
ly as an approximate cause or as 
injury of another, each of such BS is liable. 
true regaraics fF the relative degree of neglige 
parties involved 
If you find that the plaintiff has failed to 
prove by a preponderance of the evidence that elther defendant 
Wiseman or defendant HM s was negligent by breach of their 
common law duty as I have deseribed it for you or vy violation 
of a traffic regulation or traffic regulations, or that such 


| 
of the accident, 


then your verdict would be for the defendant, Wiseman, Willis 


and likewise Globe Cab Company and Capitol Cab Corporation. 
| 


On the other hand, if you find that the plaintiff 


has proved by a preponderance of the evidence that either 
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both was or were negligent or violated 
hat such breach or violation was a 

proximate cause of the accident and resulting:: injury and 
damages, then your verdict would be for the plaintiff as to 

Tie ena or Hills or both. In the event you 

favor of the plaintvirr ecainst Wiseman, then you wil 

vor of the plaintiff against Globe. Sinilarly,.- 
if you find in favor of the plaintirl against Mills, you will 
also find in favor of the plaintiff’ aga! the Gefendant 
Capitol Cab Corporation. 

On the other hand, 
the plaintiff against Wiseman, then y 
favor of Globe. Further, if you do not 3 ‘"avor of the 
plaintiff’ against Mills, then you would have to find also in 
favor of Capitol Cab Corporavion. 
If you find in favor of the plaintiff as to cither 
then you will have for your consideration what 
to receive as a proxinate 
result of the negligence of such Gcfendant or defendants. 
If you find for the plaintiff, 


receive ; 
entitled, to at your hand such sum of money as will fairly and 


yeasonzbdly compensate her for such injuries and dameges she 


proximately received as a result of the accident of September 


elements of damaze will you have for your 


You will have any injuries, hospital pills, 
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. 


doctor bills, any cost of medical appliances, medicine , maid 


loss of earnings, eyeglass replacement, “den Ae 
suffering. You will also have for your consideration whether 
or not with reasonable probability the plaintiff will suffer 
any pain in the future as approximate result of the negligence 
of elther or both of the defendants, Wiseman and Mids as a 


consequence of the accident of September 27, 1956. 


Tne possiple verdicts in this case are one: 


For all four defendants, or for the defendants Wisem 


Globe, or for the Gefenaant Mills and Capitol, or for the 


plaintiff, as to all four of the defendants or as to any two. 


nPadenss opac tio 2n3 
PepGayoS Get ee Ue seen 


of the defendants , ‘xe you find for the plaintiff, yout 
state against which defendant 226 vs/en Inn this regard Wiseman 
and Globe are one and Mills and Capitol are one. Ir you find 
in favor of the plaintiff agains Wiseman, you will therefore 
find against Wiseman and Globe, and in such event you will 


state in what amount. Similarly in the event you find for 
the plaintiff against Milis, you will also find in favor her 


ageinst the Capitol Cao Corporation and state in what amount. 


I may nave confused you by wnat I have said with 


stating the amount. You will state but one figure regardless 
| 
whether you find all of the defendants or two of the defendants 


are liable. 
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Whatever your verdict be, it must be unanimous. 
When you ladles and gentlemen took your respective 
jucy box, each of you swore you would Getcrmine 
this case from the evidence adduced from the 
witness Stand ar 2 le inferences to be deduced there- 
from in conformity with y rp pocollection thercof. 
In reaching your vercic re not to be moti- 
vated by any bias or prejudice for anybody in this 
you are not to be motivated by any sympathy. 
(At the bench.) 


TH COURT: Do you have anything you would like 


Just this, Your Honor. I think 
the Court's reference to permanency is unwarranted under the 
evidence, there being no medic sak testimony to indicate that we 


go have permanent pain and suffering. 


THE COURT: IL understand the law to be that 


a ouestion for the dury ES if the witness be:a Tay persons 


Prosatsst; _ under the evidence Rent. That is the reason I gave it, 


Ee Sts 
IWARTZ: The subsequent acclacnt according 


been the breaking 


THE COURT: L specifically stated, and I hope you 
caught it, I said growing out of the aceid f September 27, 


1956. 
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MR. SCHJARTZ: There vas another thing I tiould 


like to call to Your Honor's’ attention, because I do not know 


4f there was impressed upon the jury about the burden. First 
I want to say Your Honor did say on all issues the burden is 


upon the plaintiff. TT think the burden of damages is as to 


the prooi £ damages. 
THE COUNT: Iwill do it. I will say that, sir. 
v od 


MR. DOLPHIN: I did not get the Court's 


4dnstruetions, the distinction between the Court's instructions 


of highest degree of care as compared to ordinary eare to be 
o) o i 


4 


exercised by Mills. The Court made yeference to it, but I do 


not think the Court made it Gistinetive enough to the jury. 


The Court referred to both venicles being common carriers. 
If it would make that distinction, that Mr. Mills 
have the responsibility of highest degree of care 
Wiseman since sne was the passenger in his cab. 

mis COURT: I thought I did do it. I tried to do 
it. Iwill certainly say that Mills was not in the status of 
a common carrier at that tine so far as the passenger is 

and he only needed to exorcise, ordinary care. 
Is that all you have? 


WR. DOLPHIN: Yes, Your Henor. 


MR. SCHNARTZ: Yes, Your Honor. 
MR. HELTON: Yes, Your Honor. 


(In open court.) 
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Counsel very properly, ladies and 
gentlemen, asked me to amplify what I have given you in 
tuo segments. First 2s to defendant Mills and his company, 
the Capitol Cab Corporation. The V.cis.: GF degree of care on 
him and Capitol is to exercise ordinary a 
fov the safety of v:. People on the mi, 
to the matter of damage a a2 affirmative ass 

and of course the burden is on the plaintirs 
preve by a preponderance of the 
proximate result of the negligence 
or both of thes ire tS as consequence of tne accident 


of Septembor 


4v. Hilton, do you have anything to 


HILTON: No. Your Honor. 
% COURT: Do you have anything to add, 
No, Your Honor. 
DOLPHIN: No, Your Honor. 
count: There being nothing further rom any 
Madan Alternate Juror, you are 
twelve jurors, it now becomes 
elect your foreman and 


in the case. 


repeat to you the possible verdicts in this 
case are one; In favor of all four defendants, or in favor 


of the plaintiff as to all four defendants, or in favor of the 
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plaintiff as to Wiseman and Globe Cab, or in favor of the 


s ¢o Mills and Capitol Cab. 


If you find in favor of the ;Plaintiif:..es to’ ethher or all of 


thedefcndants, you will state in what amount and that will be 
“ | 


one figure. 
Whatever your verdict be, it must be Sreinonse 
Hilton, do you have anything further? i 
HILTON: No, Your Honor. 
COURT: Mr. Schwartz, do you have anything 
further? 
the bench.) 
MR. SCHIARYZ: Your Honor, I think you inadvertent - 
ly‘said if you find in favor of all of the defendants or some 
of the defendants, your verdict would be in a single amount . 
L think you inadvertently transposed the word defendant. 


THis COURT: I may well have done it. Thank you, 


(In open court.) 

THE COURT: What I am trying to say, ladies aac 
gentlemen, if you find in favor of the plaintiff ) 
defendant Wiseman or defendant Mills, you will state in what 
amount. If you find in favor of the plaintiff as to both, 
you will svate in what amount. In other words , there will be 
one dollar sum given regardless of whether you find only eguinst 


’ 


Wiseman or only egeinst. MAll@ior against:bothl Lthink it is; cléax. tov 


» happens to Globe. 
happens te Mills; happens to Capitol. 
anythin; further, yentlemen? 


HIL@ON: No, Your Henor, 


SCHWARTZ: No, Your lionor. 


vw 
a 


cCourtroon. 
go to another part of the courthouse, Mr Lyman know 
where you will be so if we have a verdict ( the jury asks 


you will 


pleasure of all counsel 
SCHHARTZ: The medical exhibits pose a 


COURT: Hospital records cannot go 
SCHYARTZ: That i 
HILTON: They are 
record was received to 
it was used by the ; Live J But we cannct sive the 
‘complete record to the ju 2cai nat would give them more 


than is actually before the jury. 


App. 161 


[EXCERPTS FROM PLAINTIFF'S EXHIBIT 9] 


* * * 


CLINICAL RECORD 
G.W.U. Hosp. Form 130 


12/14/66: 


Pt. appears improved moving neck more freely, uses collar only when 


working 
FERC HIKE KKK EKER KE KEKE ERE EERIE ERIE KEE EEE KEK ER KEKEREREKEKERE 


- * x 


12/30/66: 


Pt. still complains of severe lumbar pain. Neck is improved. Pt. has 


returned to work as practical nurse, 
FHKE IKKE RIKER KEI KICK ERE EIR IRE EK IEE EER HEE 


* * * 


eee 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,054 


LAURA F. RUSSELL, 
v. 


GLOBE CAB COMPANY, INC., a Corporation and 
GARY GARNETT WISEMAN, 


Appellants. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


Alfred M. Schwartz 
Suite 310 
1101 - 17th Street, N.W. 
Washington, D.C. 20036 


Attorney for Appellants 


D.C. - THIEL PRESS - 202 - 393-0625 


Washington, 


TABLE OF CONTENTS 


STATEMENT OF CASE 


1. Plaintiff's Loss of Earnings and Failure 
To Return to Work 22 


2. Plaintiff's Failure To Call Radiologist 
Dr. John Hashim 


ARGUMENT 
CONCLUSION 


TABLE OF AUTHORITIES 


Cases: 


*Bernhardt v. City & S. Ry. Co., 49 App. D.C. 265, 
267, 263 F. 1009 


Cherner v. Lawson, 162 A.2d 492, 493 (Mun. App. IDO) Ge ercemcess 
*Kuntz v. Stelmachuk, (N.D. 1965), 136 N.W. 2d 810, 817-818 
Morgan v. Gilmer, 200 A.2d 83, 84 (Mun. App. D.C.) 
Price v. Whitley Construction Co., 91 Ga. App. 257, 85 S.E. 2d 
528, 534-535 
Text: 


Law and Tactics in Jury Trials, by Francis X. Busch, Vol. 2, 
Sec. 168, p. 30, footnote 22 ...---- eee errr rss 13 


“This case has not been before this court previously. 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT . 
No. 24,054 


LAURA F. RUSSELL, 
v. 


GLOBE CAB COMPANY, INC., a Corporation and 
GARY GARNETT WISEMAN, 


Appellants. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


Where there existed factual issues pertaining to plaintiff's earn- 
ings before and after an accident, whether she returned to work, 
and also pertaining to a medical diagnosis of x-rays, but certain 
evidence and witnesses pertaining thereto peculiarly within the power 

of the plaintiff to produce, were not produced, did the trial Cone 
err in refusing to grant at defendants’ request: 


1. A jury instruction pertaining to the plaintiff’s failure to 
produce stronger available evidence (Standardized Jury Instruction 
No. 12), 


2. A jury instruction on the absent witness rule (Standardized 
Jury Instruction No. 28) and, 


3. Permission to the attorney for the defendants to argue these 
matters to the jury, absent granted instructions upon these subjects. 


STATEMENT OF THE CASE 


This is an action for personal injuries sustained by appellee 
Laura F. Russell (hereinafter called plaintiff) who was a passenger 
for hire in a taxicab bearing the color scheme of the appellant Globe 
Cab Company, Inc., and operated by appellant Gary Garnett Wise- 
man. The Globe cab was in collision with another taxicab bearing 
the color scheme of Capitol Cab Cooperative Association, Inc., and 
operated by Robert Lee Mills. The collision occurred on September 
27, 1966 at the intersection of Wisconsin Avenue and Garfield Street, 
NW. in the District of Columbia. , 


The appellants Globe Cab Company and Wiseman are herein- 
after called defendants. 


The jury returned a verdict of $15,000.00 for the plaintiff Laura 
F. Russell against defendants Globe Cab Company and Gary Garnett 
Wiseman only. The defendants Capitol Cab Cooperative Association, 
Inc. and Robert Lee Mills were exonerated of liability by the jury, 
and are not involved in this appeal. 


At the trial below, Dr. John Hashim, 2 radiologist, and Roy 
Russell, plaintiff's husband, were not called as witnesses by the 
plaintiff, nor was their absence explained. Plaintiff's evidence on 


her employment and earnings before the accident was weak and 
uncorroborated by either witnesses or records, and her failure to | 
produce stronger and more satisfactory evidence was not explained. 
The principal factual issues concerned (1) plaintiff's earnings and | 
and earning capacity before the accident and whether she returned 
to work, (2) whether the plaintiff had a chip fracture of a cervical | 
vertebra. The conflicts in the evidence pertaining to (1) plaintiff's 
earnings before the accident and whether she returned to work, and 
(2) in the medical diagnosis of whether she had a chip fracture of 
the cervical vertebra are hereinafter briefly narrated, because the : 
court refused to charge the jury in accordance with defendant’s 
requested instructions numbered 1, 2, and 3. These instructions) 
were intended to focus the attention of the jury to these issues. 


1. PLAINTIFF’S LOSS OF EARNINGS AND 
FAILURE TO RETURN TO WORK 


In the pretrail statement, plaintiff claimed loss of earnings of! 
approximately $10,000.00 (App. 8). She testified she began work’ 
in Washington, D.C., as a practical nurse, nursing off and on, a 
General Quinten for 12 years (App. 24-26), and that from August 13, 
1966 until September 27, 1966 (the date of accident) she worked 
as a practical nurse for Mr. Edmund C. Wallace, 12 hours per day- 
7 days a week at $2.52 per hour. After the accident she testified, 
she never thereafter returned to work except for 5 days during 
September 1968 (App. 30-32), and she cannot do anything because 
of continuous pain in her back (Tr. 51). From June 1965 to Octo- 
ber 1965, she claimed she worked for Mrs. Armistead Peter as 
a nurse, and that her pay records would reveal this (App. 45-46). 


Contrary to the above, testimony was elicited on cross-exami- 
nation of Dr. Harry Handelsman, her osteopathic physician, that she 
told him on January 17, 1967 and again on July 22, 1967 of having 


returned to work (App. 58-60 & 81). Evidence was also produced 
by the defendants of admissions on December 14, 1966 and Decem- 
ber 30, 1966 by plaintiff to her physician, Dr. Charles Wise (App. 
136 & 161) that' she uses a collar only when working, and that she 
had returned to work as a practical nurse. Defendants also proved 
that she had told Dr. Kristof Abraham on October 17, 1969 that 
within 2 years after the accident of September 27, 1966 all her 
symptoms had cleared up (App. 107-108, 51, 53). 


Dr. Salah H. Hosny, her physician who attended her for a sub- 
sequent accident while on a bus on October 14, 1969 (App. 88-89), 
also testified on cross-examination that plaintiff told him that she 
worked part time (App. 93-94). 


Contrary to testimony given by the plaintiff, that before this 
accident she had been employed as a nurse from June to October, 
1965, by a Mrs. Armistead Peter (App. 45), plaintiff's 1965 income 


tax return showed no employment and no earnings by her during 
1965 (App. 135-137 and Defendants’ Exhibit 4). Plaintiff's husband 
and co-workers obviously would know of her employment and were 
available to the ‘plaintiff (App. 23, 137-142), but were not called. 
Her failure to corroborate her testimony and to produce stronger 
and more satisfactory evidence of her earning capacity, employment 
and earnings by witnesses and records, was unexplained. 


2. PLAINTIFF’S FAILURE TO CALL RADIOLOGIST 
DR. JOHN HASHIM 


Following the accident on September 27, 1966, plaintiff was 
attended by Dr. Harry Handelsman, an osteopathic physician, who 
first saw her in his office on September 28, 1966 (App. 55). He 
referred her to Dr. John Hashim, a radiologist (App. 56), for x-rays. 
Dr. Handelsman interpreted the x-rays taken by Dr. Hashim as 
appearing to be a chip fracture of the plate of a cervical vertebra 


(App. 66). On cross-examination, Dr. Handelsman was shown other 
x-rays of the same area taken August 28, 1969 and October 15, 
1969 and then admitted that he was uncertain of his diagnosis of 
a chip fracture (App. 70-72). Dr. Salah H. Hosny, who is not a} 
radiologist, commenced treating her in 1969. In testifying on | 
behalf of the plaintiff, he interpreted the x-rays as showing a frac- 
ture of a cervical vertebra. On the other hand, the defendant called 
as witnesses three physicians, Dr. Gunter J. Augustine, Dr. T. Wilkins 
Davis and Dr. Samuel M. Becker, who interpreted the x-rays as 
showing no fracture of the cervical vertebra. Of these three physi- | 

cians, Dr . Augustine and Dr. Davis weic radiologist and experts in 

their field. The plaintiff did not call Dr. John Hashim, the only 
radiologist involved on her side of the case. The plaintiff's failure 
to call Dr. John Hashim was not explained. | 


REFERENCE TO RULINGS 
Because of plaintiff’s failure to call and produce as witnesses, | 
her husband Roy Russell, and her radiologist, Dr. John Hashim, and 
also because of her failure to produce stronger and more satisfactory 
evidence to establish her earning capacity before the accident and | 
her loss of earnings, the lower court should have charged the jury in 
accordance with the defendants’ requested instructions No. 1, 2 and 


3 (App. 13-14). 


Instead, the trial judge denied these requested instructions and 
also denied the request by defendants’ attorney to be permitted to 
argue the propositions of law therein contained (App. 135, 137- 142). 
It will be noted that defendants’ requested instructions No. 2 and: 3 
are identical except that requested instruction No. 2 included a pata: 
graph relating specifically to the plaintiff's failure to call as a witness 
Roy Russell, her husband. 


The requested instructions read as follows (App. 13-14): 


DEFENDANTS’ INSTRUCTION NO. 1° 


If you should find that it was peculiarly within the 
power of a party to produce stronger and more satis- 
factory evidence than that which was offered on a 
material point, you should view with caution the 
weaker and less satisfactory evidence actually offered 
on that point, unless the failure to produce the 
stronger and more satisfactory evidence has been sat- 
isfactorily explained. 


DEFENDANTS’ INSTRUCTION NO. 2? 


If a party has it peculiarly within his power to 
produce witnesses or other evidence which was rele- 
vant to any material issue, the failure of such party 
to produce such witnesses or evidence creates a pre- 


sumption that if produced it would be unfavorable 
to that party, unless such failure has been explained 
to your satisfaction. 


You may accordingly infer from the failure of the 
plaintiff to produce as a witness her husband, Roy 
Russell, that his testimony would be unfavorable to 
her if he had been produced. 


DEFENDANTS” INSTRUCTION NO. 3? 

If a party has it peculiarly within his power to 
produce witnesses or other evidence which was rele- 
vant to any material issue, the failure of such party 
to produce such witnesses or evidence creates a pre- 
sumption that if produced it would be unfavorable 
to that party, unless such failure has been explained 
to your satisfaction. 


standardized Jury Instructions No. 12. 
2Standardized Jury Instructions No. 28. 


ARGUMENT 


Plaintiff’s requested instructions numbered 1, 2 and 3 are 
couched in language consistently approved and granted by the lower 
courts when applicable. Instruction No. 1 was taken verbatim from 
Standardized Jury Instruction No. 12. Instructions No. 2 and 3, 
except for the additional paragraph in Instruction No. 2, are iden- 
tical and taken verbatim from Standardized Jury Instruction No. | 
28. 


The medical testimony presented a sharp conflict. 


Dr. Handelsman, the osteopathic physicain who referred plait 
tiff to Dr. Hashim for x-rays (App. 56), interpreted the x-rays as. 
appearing to show a chip fracture of the cervical vertebra (App. 66), 
but when shown other and later x-rays, he admitted he was uncer- - 


tain of his diagnosis (App. 71-72). 


Dr. Hosny who was not consulted by the plaintiff until nearly’ 
three years after the accident and was attending her for a subsequen: 
accident that involved injuries to the same area (App. 51), and also 
for an ailment (App. 94) for which she was in Cafritz Hospital in 
August 1969, interpreted the x-rays taken by Dr. Hashim as a chip 
fracture. 


Defendants’ medical witnesses interpreted the x-rays as not 
showing a fracture. They testified that what Dr. Hosny referred to 
as a fracture was nothing more than a calcified piece of tissue, an | 
osteophyte, a common thing, seen reasonably often that may be! 
found anywhere in the body (App. 91, 101, 102 and 130). It has 
no relation to trauma (App. 102), is insignificant, causes no discom- 
fort, is asymptomatic (App. 130), and is usually not reported by 
radiologist (App. 102, 129-130). 


Because of the dispute in the interpretation of the x-rays, we 
think it was incumbent upon the plaintiff to call as a witness Dr. 
John Hashim, the radiologist, who took the x-rays of her following 
the accident of September 27, 1966 at the request of plaintiff's phy- 
sician, Dr. Handelsman (App. 56). In the absence of a satisfactory 
explanation, the failure to produce Dr. Hashim should have permitted 
the jury to presume that he would be unfavorable to the plaintiff,> 
or at least to have viewed with caution Dr. Hosny’s interpretation 
of the x-rays.* 


In Bernhardt v. City & S. Ry. Co., 49 App. D.C. 265, 267, 263 
F. 1009, this Court said: 


One of the plaintiffs offered to show that a physi- 
cian who had attended him refused to make a further 
examination for the purpose of testifying for him. 
The offer was rejected. It having appeared in the 
record that the doctor had treated the plaintiff, it 
would have been proper for the defendant to argue 
that the failure of the plaintiff to call him as a wit- 
ness justified the inference that, if called, his testi- 
mony would be adverse to plaintiff's case. Mac 
Connell v. Wood, 47 App. D.C. 424; Huff v. Gulick, 
38 App. D.C. 334; Kirby v. Tallmadge, 160 U.S. 379, 
383, 16 Sup. Ct. 349, 40 L. Ed. 463. It was there- 
fore proper for him to overcome this presumption, 
if he could, by showing why the doctor did not testify. 
But we think that a statement to the effect that the 
doctor refused to appear in court was immaterial, 
since the plaintiff could have coerced his appearance 
by the’ service of a subpoena. It may be that it 
would have been a dangerous experiment, as suggested 
by counsel for the plaintiff, to put the doctor on the 


3Defendants’ requested Instruction 3. 
4Defendants’ requested Instruction 1. 


stand under the circumstances; but plaintiff was not 
required to do this. He had his choice, either to call 
him or suffer the effects of the presumption which 
the law would raise in event that he was not called. 
The court did not err in the ruling complained of. 


Although not specifically asked, we assume plaintiff and her 
husband were living together. At times plaintiff's husband drove 
her home from work at night (App. 47). He was called and drove 
her home (App. 28) after her injury on September 17, 1966, and he 
called the doctor (Tr. 216). She went with her husband to Dr, 
Hosny (Tr. 357). In accordance with the order of the Pretrial 
Examiner (App. 9), the list furnished by the plaintiff of witnesses, | 
whom she expected to call, included the “husband of plaintiff.” 
Except for one day, he was present at the trial. The waiver of his | 
privilege of refusing to testify was subject to the control of the 
plaintiff and her attorney (App. 139-140). No one was in a better 
position to corroborate the plaintiff’s testimony about her injuries, | 
her disability and the nature, and places and extent of her employ- 
ment before and after the accident. 


Nevertheless, Roy Russell, her husband, was not called as a) 
witness. 


This gave rise to the application of the principles stated in the 
defendants’ requested instructions. By virtue of the close relation- | 
ship of husband and wife, his failure to testify warranted the jury 
to view her testimony with caution, and also to create a presump- | 
tion that his evidence would be unfavorable to her. 


In Kuntz v. Stelmachuk, (N.D. 1965), 136 N.W. 2d 810, 817- ) 
818, 


10 


The Court gave the following instruction to the 
jury which now is claimed to be erroneous by the 
defendant Stelmachuk: 


“Members of the jury, I charge you if you find 
that ‘a party to this action had a material witness 
or evidence available to him which he would nat- 
urally be expected to produce in court and which 
was not available to the adverse party, then you 
may infer if you think it reasonable and fair for 
you to do so, that such evidence if produced would 
have been unfavorable to the party failing to pro- 
duce it.” 


The defendant Stelmachuk contends that this 
instruction is erroneous and prejudicial because it was 
not applicable to the evidence in the case, and there- 
fore it could have been misleading to the jury. We 
have examined the records, and it discloses that the 
defendants Stelmachuk’s wife was in the front seat 
of the car with him at the time of the accident; that 
both the plaintiff and the defendant Perzinski testi- 
fied that, immediately after the accident, the defend- 
ant Perzinski went to the defendant Stelmachuk and 
asked him why he had gone through the red light; 
that the defendant Stelmachuk denied hearing such 
question, but that he failed to call his wife as a wit- 
ness although she allegedly was sitting beside him 
when the questions was asked. 


The defendants Perzinski and Skalsky contend that 
these circumstances justified the giving of the above 
instruction which the defendant Stelmachuk contends 
was error, and they further contend that the failure 
of the defendant Stelmachuk to call his wife should 
permit an inference by the jury that her testimony, 
had she been called as a witness, would have been 
unfavorable. 
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Counsel for the defendant Stelmachuk contends 
further that his motion to reopen the case for the 
purpose of calling Stelmachuk’s wife should have 
been granted and that the denial of his motion was 
error. 


The record discloses that the defendant Stelmachuk 
deliberately failed to call his wife as part of his trial 
strategy. The record further shows that this matter 
was fully discussed by the parties and the court in 
chambers after all of the parties had rested and be- 
fore the arguments to the jury were commenced. If 
the defendant Stelmachuk had desired to do so, at 
that time and after he had been advised that the 
plaintiff and the other defendants would argue that 
the failure to call the wife could give rise to an infer- 
ence by the jury that the testimony would be unfav- — 
orable, if it felt such inference reasonable, he could 
have made a motion to reopen the case. But he 
deliberately, and again as part of his trial strategy, 
did not do so. He chose to rely on his contention 
that the wife’s testimony was only cumulative and 
not material and that, in any event, she was as avail- 
able as a witness to the other defendants as she was 
to the defendant Stelmachuk. He cites Barringer v. 
Arnold, 358 Mich. 594, 101 N.W. 2d 365, in which 
case the court lays down the rule that, where a wit- 
ness is equally available to both parties, no inference 
against either can arise by failure to call such witness. 


That this is the general rule will be conceded. See 
31A C.J.S. Evidence Sec. 156(3), p. 403; 20 Am. Jur., 
“Evidence,” Sec. 189, p. 193. But, in the case before 
us, the witness was not equally available to all parties. 
She was the wife of the defendant. As such wife, she 
presumably was disposed to be favorable to his side 
of the case, and the unexplained failure to produce 
her as a witness, we believe, permits an inference that 
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her evidence, if produced, would have been unfavor- 
able. See 31A C.J.S., Sec. 156(3), Note 9 (1), page 
410, where we read: 


“The failure of a party to call as a witness a 
person related to him who has knowledge of the 
facts warrants an inference or presumption that 
such person’s testimony would be unfavorable.” 


The testimony of plaintiff's earnings and earning capacity 
before the accident was weak and lacking in corroboration. There 
were records of her earnings, but she did not produce them (App. 
45-46). Her husband filed with her joint income tax returns. The 
jury should also have been instructed about their right to view with 
caution plaintiffs failure to produce the stronger available proof and 
to call the witnesses peculiarly within her power to produce. We 
urge that the responsibility was on the plaintiff to present this proof. 


In Morgan v. Gilmer, 200 A.2d 83, 84 (Mun. App. D.C.), it is 
stated: 


That the trial judge refused to accept appellant’s 
testimony concerning the purpose of the promissory 
note as credible and true is an inescapable conclusion. 
Having admitted the execution of the note, appellant 
had the responsibility to present as an affirmative 
defense acceptable proof that she had been induced 
by duress and misrepresentation to sign it. This she 
did not do, although her brother, who had full knowl- 
edge of the facts, could have been called to testify. 
His absence no doubt had a bearing on her credibility 
and upon the weight to be given her testimony. 


In Cherner v. Lawson, 162 A.2d 492, 493 (Mun. App. D.C.), 
the Court said: 
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We could affirm on the single ground that the 
trial court was not required to accept the general 
statements of the witness regarding the cost of doing 
business, when such statements were not corroborated 
or substantiated by business records which could have 
been but were not produced. 


Also see Price v. Whitley Construction Co., 91 Ga. App. 257, 
85 S.E. 2d 528, 534535 and “Law and Tactics in Jury Trials” | 
(Encyc. ed.) by Francis X. Busch, Volume 2 Section 168, foot- | 
note 22 on page 30. 


We accordingly contend that the trial court erred in its denial 
of defendants’ requested instructions and in refusing to permit 
defendants’ attorney to argue the application of those principles to 
the facts. 


CONCLUSION 


The verdict of the jury was grossly excessive. Had the jury | 
been properly instructed as defendants requested, it would have 
viewed with caution the weaker and less satisfactory evidence, con- 
cerning the plaintiff's previous employment, her loss of earnings, and | 
the existence of a chip fracture of a cervical vertebra. Further the 
jury may have invoked against the plaintiff the presumption arising 
from the plaintiff’s failure to produce records of her earnings and 
from the failure to call witnesses, including but not limited to Dr. 
John Hashim, the radiologist, and Roy J. Russell, her husband. 


This, we confidently believe would have reduced to within rea- - 
sonable limits the plaintiff’s verdict. 
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Accordingly, the defendants respectfully ask the Court to 
reverse the judgment and remand this case for a new trial, not on 
the issue of liability, but as to damages only. 


Respectfully, 


Alfred M. Schwartz 
Suite 310 

1101 - 17th Street, N.W. 
Washington, D.C. 20036 


Attorney for Appellants 


eS 
ee  —————  ————— 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,054 


LAURA.:F. RUSSELL, 
Appellee, 


Vv. 


GLOBE CAB COMPANY, INC., a corporation and 
GARY GARNETT WISEMAN, 


Appellants. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA . 


BRIEF FOR APPELLEE 
United States Court of Appeals ; 
Cokumbia Circuit 


for’ the District’ of 
David L. Hilton 
FED oct 3.0 1970 Stuart H. Robeson 
1420 New York Avenue, N-W. 


Washington, D.C. 
Hotline OQ Frerstinns Attorneys for Appellee 


Washington, 0, C. » THIEL PRESS» 202.« 393-0625 


(i) 


TABLE OF CONTENTS 


ADDITIONAL STATEMENT OF CASE 
ARGUMENT 

CONCLUSION 

APPELLEE’S APPENDIX 


TABLE OF AUTHORITIES 


Cases: 


Bemhardt v. City & S. Ry. Co., 49 App. D.C. 265, 263 F.2d 
1009 (1920) 


Hardigg v. Inglett, 250 F.2d 895 (1957) 
Kuntz v. Stelmachuk, 136 N.W. 2d 810, (N.D. 1965) 


*Seeraty v. Philadelphia Coco-Cola Bottling Co., Inc., 198 
F.2d 264 (1952) 


*Shaeffer v. Shaeffer, 192 N.Y.S. 2nd 275, (1959) 
Wilson v. Southern Farm Bureau Casualty Company, 275 F.2d 
819 (1960) 
Miscellaneous: 
Rule 51, Federal Rules of Civil Procedure 
Rule 61, Federal Rules of Civil Procedure 


* Cases chiefly relied on. 


IN THE 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,054 


LAURA F. RUSSELL, 
Appellee, 


V. 


GLOBE CAB COMPANY, INC., a corporation and 
GARY GARNETT WISEMAN, 


Appellants. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


ADDITIONAL STATEMENT OF CASE 


While appellants contested the issue of whether appellee sus- 
tained a fracture of a cervical vertebra appellants did not contest the 
fact that appellee sustained a fracture of the seventh rib and stated | 
there was no dispute about the existence of a fracture of the rib/ 
(App. 66—Tr. 282). 


Appellants contend the trial court erred in refusing the give 
certain requested instructions and in denying counsel for appellants 
permission to argue the matters contained in the instructions. 


Counsel for appellants first requested an instruction at the close 
of the evidence and just before closing arguments were to be made. 
(App. 137—Tr. 145). This request was oral and not in writing. The 
only instruction requested by appellants at this time was with 
regard to appellee’s failure to call her husband, Roy Russell, as a 
witness. (App. 138—Tr. 145). The court denied the request because 
the husband was available to appellants (App. 138—Tr. 145). Coun- 
sel for appellants contended the husband was privileged (App. 138 
—Tr. 146) but counsel for appellee advised that appellee would 
waive the privilege if appellants wanted to call the husband as a wit- 
ness. (App. 139—Tr. 147). Counsel for appellants asked if he could 


comment upon the fact that appellee did not call her husband as a 
witness and was advised by the court he could not make such com- 
ment (App. 138—Tr. 146). Counsel for appellants did not ask for 
any further guidance concerning his closing argument and was not 
otherwise restrained by the court in any way. 


Thereafter closing arguments were made by all counsel. Dur- 
ing the closing argument made by counsel for appellants he com- 
mented upon the fact that appellee did not call Dr. John Hashim as 
a witness (appellee’s App. 3). Immediately following the comple- 
tion of closing arguments the court recessed on the afternoon of 
Friday, December 5, 1970. (Appellee’s App. 5) 


The court did not convene again until the morning of Monday, 
December 8, 1970. (Appellee’s App. 7) It was at this time, for the 
first time, that counsel for appellants presented and requested the 
three written instructions which appellants claim the court erred in not 
giving. (App. 141—-Tr. 150). The trial court advised the request 


was not timely made to which counsel for appellants agreed saying : 
he offered them only to “fortify my position on the record” and — 
“to preserve a point.” (App. 141 and 142—Tr. 150). 


ARGUMENT 


The only issues raised by this appeal is appellants’ contention © 
the trial court erred in denying three written jury instructions re- 
quested by appellants and appellants’ contention the trial court err- 
ed in refusing to allow appellants’ counsel to argue the substance of 
those instructions to the jury. The three instructions are set forth | 
in appellants’ brief and all deal with the failure of appellee to call : 
certain witnesses. The only such witnesses named by appellants are’ 
appellee’s husband, Roy Russell and a physician named John Hashim. 


At the close of all the evidence the trial court asked if there 
were any special instructions (App. 137—Tr. 145). At that time the 
only instruction requested by appellants was with regard to the fail- 
ure of appellee to call appellee’s husband as a witness. This request 
was made orally and at that time appellants did not request an in- ; 
struction with regard to appellee’s failure to call any other witnesses. 


Immediately thereafter both counsel for appellee and counsel 
for appellants made their respective closing arguments. Following 
these closing arguments the court then recessed on Friday, Decem- 
ber 5, 1969. (Appellee’s App. 5) 


The court did not resume for further hearing of the matter un- 
til Monday, December 8, 1969. (Appellee’s App. 7) It was at that time 
immediately before the jury was to be instructed that counsel for 
appellants first tendered and requested the three written instructions 
previously mentioned (App. 141—Tr. 150). These three instructions 
are set forth on pages 13 and 14 of appellants’ appendix. The court 


indicated the instructions were not timely presented in that closing 
arguments had already been made (App. 141—Tr. 150). Counsel for 
appellants acknowledges the request comes late but contends the 
written instructions are with regard to matters covered by his oral 
request made before closing arguments and stated, “I would not 
tender anything belatedly except to preserve a point” (App. 141 
and 142—Tr. 150). 


Now, in writing his brief, counsel for appellants asserts that the 
requested written instructions, in part, applied to appellee’s failure 
to call Dr. John Hashim as a witness. However, counsel for appel- 
lants never requested an instruction with regard to appellee’s failure 
to call that particular witness. Counsel for appellants did not request 
an instruction, orally or in writing, which would even have been 
applicable to appellee’s failure to call Dr. Hashim until the present- 
ation of the written instructions after closing arguments had been 


made. Obviously, an instruction requested at this stage of the trial 
is not timely and the trial court was correct in denying such request. 


Rule 51 of the Federal Rules of Civil Procedure states: 


“At the close of the evidence or at such earlier 
time during the trial as the court reasonably directs, 
any party may file written requests that the court 
instruct the jury on the law as set forth in the re- 
quests. The court shall inform counsel of its pro- 
posed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the 
jury after the arguments are completed. No party 
may assign as error the giving or the failure to give 
an instruction unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of 
his objection. Opportunity shall be given to make 
the objection out of the hearing of the jury.” 


Since it is mandatory that the Court inform counsel of its pro- 
posed action upon their requests for instructions prior to closing | 
arguments it would have to be equally mandatory that counsel pre- 
sent their requests for instructions prior to closing arguments. Har- — 
digg v. Inglett, 250 F.2d 895 (1957). 


In Wilson v. Southern Farm Bureau Casualty Company, 275 
F.2d 819 (1960) the trial court refused to grant an instruction re- 
quested after closing arguments on the ground that the request came 
too late and was sustained by the appellate court. 


In Seeraty v. Philadelphia Coco-Cola Bottling Co., Inc., 198 
F.2d 264 (1952) the oral request for an instruction was made after 
closing arguments. The appellate court held the trial judge acted | 
properly in denying the request on the ground that it was untimely | 
and not in writing. 


In his attempt to show error on the part of the trial court in 
failing to grant appellants’ requested instructions No. 1, 2 and 3, 
counsel for appellee states in his brief under “References to Rulings” 

. “the trial judge denied these requested instructions and also de- | 
nied the request by defendant’s attorney to be permitted to argue 
the propositions of law therein contained. ” Counsel for appellants | 
appears to be implying that the trial judge refused to permit him to | 
comment upon appellee’s failure to call Dr. John Hashim as a wit- | 
ness. The trial judge certainly did mot deny counsel for appellants | 
the right to comment upon appellee’s failure to call Dr. John Hashim 
as a witness and counsel for appellants commented upon that fact 
by saying in part . . . “why did not the plaintiff call him as to the X-ray 
if he would have said this with a knowledge of the subsequent X-ray, 
he would have realized the interpretation of the first X-ray had to 
be wrong. They never called him.” (Appellee’s App. 3) 


As authority for the contention that the trial court erred in re- 
fusing to give an instruction which would have applied to appellee’s 
failure to call Dr. John Hashim as a witness counsel for appellants 
chiefly relies upon the case of Bernhardt v. City & S. Ry. Co., 49 
App. D.C. 265, 263 F. 1009 (1920). This case states at page 267: 


“It having appeared in the record that the doctor 
had treated the plaintiff, it would have been proper 
for the defendant to argue that the failure of the 
plaintiff to call him as a witness justified the infer- 
ence that, if called, his testimony would be adverse 
to plaintiff’s case.” 


A previously noted, counsel for appellants in the case at bar, 
did argue to the jury that had appellee called Dr. Hashim as a wit- 
ness his testimony would have been adverse to appellee’s case. There- 


fore appellants took full advantage of any rights they had based on 
the Bernhardt case and cannot rely on that case to support their 
claim of error. 


The only instruction timely requested by appellants was not in 
writing and was with regard to appellee’s failure to call her husband 
as a witness (App. 137 and 138—Tr. 145). The trial court denied 
the request on the ground that the witness was equally available to 
the appellants (App. 138—Tr. 145 and 146). Counsel for appellants 
stated they could not call the husband because of the husband-wife 
privilege (App. 138—Tr. 146) but counsel for appellee advised that 
appellee would waive the privilege if appellants wanted to call the 
husband as a witness. (App. 139 and 140—Tr. 147). Under the 
above circumstances where the witness are equally available to the 
appellants the trial judge properly denied the oral request for an in- 
struction concerning appellee’s failure to call the witness. 


In the case of Shaeffer v. Shaeffer, 192 N.Y.S. 2nd 275, (1959) 
the husband sued his wife for annulment of their marriage on the 


ground that the wife fraudulently concealed from him the fact that : 
she had been an inmate of a mental institution prior to their marri- 
age. The wife’s testimony was that she had disclosed that fact to 
her husband prior to their marriage and had made this disclosure to 
him in the presence of the husband’s mother. At the trial the hus- 
band did not call his mother and the defendant’s wife urged she 
was entitled to the inference that had the husband called his mother 
as a witness the mother’s testimony would have been unfavorable 
to the husband’s case. The appellate court noted the husband’s 
mother was equally available to the wife as a witness and stated at 
page 280: 


“The law seems well settled that where a witness 
was equally available to the defendant, no inference 
adverse to the plaintiff by reason of his failure to 
call such witness, may be drawn by the trier of the 
facts.” 


Appellants rely upon the case of Kuntz v. Stelmachuk, 136 
N.W. 2d 810 (N.D. 1965), where the court gave an instruction be- | 
cause of the failure of the defendant Stelmachuk to call his wife as 


a witness. In that case, which involved a collision of two vehicles | 
at an intersection, one important fact was which of the two vehicles 
had the green light. In considering the propriety of such an instruc- 
tion the court noted at page 817: | 


“We have examined the record, and it discloses 
that the defendant Stelmachuk’s wife was in the front 
seat of the car with him at the time of the accident; 
that both the plaintiff and the defendant Perzinski 
testified that, immediately after the accident, the de- 
fendant Perzinski went to the defendant Stelmachuk 
and asked him why he had gone through the red 
light; that the defendant Stelmachuk denied hearing 
such question, but that he failed to call his wife as 


a witness although she allegedly was sitting beside 
him when the question was asked.” 


Those were the circumstances under which the North Dakota 
court felt such an instruction was proper. In the case at bar the 
record does not reflect that appellee’s husband was present at the 
scene of the accident. Further the record does not reflect that ap- 
pellee’s husband was in a position to have knowledge of such vital 
information as to warrant an unfavorable inference instruction 
because of appellee’s failure to call him as a witness. 


Appellants contend the verdict was “grossly excessive” and 
further contends that had the jury been instructed as they request- 
ed the jury would have viewed the evidence in a different light and 
would have returned a verdict “within reasonable limits.” The ver- 
dict of $15,000 was less than $4,000 in excess of the special dam- 


ages claimed in the pre-trial statement (App. 8). It is obvious the 
jury viewed the evidence of injuries and damages with the caution 
appellants desire or the verdict would reasonably have been for a 
much greater amount. 


The jury was properly instructed. The jury was instructed that 
they were to determine the facts and draw reasonable inferences 
from the evidence. (App. 143—Tr. 153). They were instructed that 
if they believed any witness knowingly testified falsely as to any 
material fact they could disregard the entire testimony of that wit- 
ness except where it was corroborated by other credible evidence 
(App. 145—Tr. 154). The instructions when as taken as a whole 
substantially covered the areas which were sought to be covered by 
appellants’ requested instructions. After the jury had the benefit 
of the closing argument made by counsel for appellants along with the 
instructions given by the court the jury was sufficiently informed and 
instructed so that they were in a position to draw all reasonable infer- 
ences from the evidence or the lack thereof. 


Should there be any hint of error on the part of the trial judge 
in refusing the requested instructions, or in any other ruling, such error | 
was harmless and did not affect the substantial rights of the appel- 
lants. Rule 61, Federal Rules of Civil Procedure. 


CONCLUSION 


The trial court committed no error in its rulings and in refusing — 
to give any of appellants’ requested instructions. Appellants were not 
prejudiced by the lack of any of the instructions. The judgment 
should be affirmed. 


Respectfully, 


David L. Hilton 

Stuart H. Robeson 

1420 New York Avenue, N.W. 
Washington, D.C. 20005 


Attorneys for Appellee 
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In the matter of Laura E. Russell v. Globe Cab Company, et al. 
Excerpt from closing argument of Alfred M. Schwartz. 


If they had an X-ray man who after looking at 
these X-rays, the one who took them even, Dr. 
Hashim, why did not the plaintiff call him as to the 
X-ray if he would have said this with a knowledge 
of the subsequent. X-ray? I will tell you why. If 
he had seen that subsequent X-ray, he would have 
realized the interpretation of the first X-ray had to 
be wrong. They never called him. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 323-68 | 


. Globe Cab Company, 

. Gary Garnett Wiseman, 

. Capitol Cab Corporation, 
. Robert Lee Mills, 


Defendants. 


Friday, December 5, 1969. 


The above-entitled matter came on for further trial before Hon- ' 
orable RICHMOND B. KEECH, United States District Judge, and a 
jury, at 10:00 a.m. 


APPEARANCES: 
On behalf of the Plaintiff: 
David Hilton, Esq. 


On behalf of Defendants Nos. 1 and 2: 
Alfred M. Schwartz, Esq. 


On behalf of Defendants Nos. 3 and 4: 
Verginald L. Dolphin, Esq. 


[148] 

THE COURT: Make a proffer, please. 

MR. SCHWARTZ: Here is a man by living with his wife during 
the period since the accident, he is in a position to know whether 
she was employed or not. He has not come forward to testify. He 
could represent what would be an excellent or corroborating witness 
to the plaintiff and I could check for such corroboration. I do not 
think I am the one that should be compelled to call him. I just 
mean I might call him under the circumstances where I am sure he 
would be a hostile, almost an adverse witness, except he is not a 
party. 

THE COURT: Under the rule you would have a right to cross 
examine him. Furthermore, would not any testimony the husband 
might give as to her employment be hearsay? You have had the 
benefit of the income tax returns. 

(In open court) 

(Closing arguments followed.) 
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. Globe Cab Company, 
. Gary Garnett Wiseman, | 
. Capitol Cab Corporation, 
. Robert Lee Mills, | 


Defendants. 
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Washington, D.C. 
Monday, December 18, 1969 


The above-entitled matter came on for further trial before Hon- 
orable RICHMOND B. KEECH, United States District Judge, and a 


jury, at 10:00 a.m. | 
APPEARANCES: | 


(As heretofore noted.) 


[Court please take judicial notice that December 18 was not a 
Monday, but that December 8, 1969 was a Monday and the above | 
date should be December 8, 1969.] 


